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In an appeal brought by a judg- 
ment creditor of a resident of Penn- 
sylvania, the court determined that 
the organization of a Delaware cor- 
poration by the resident, transfer of 
all of his assets to it and appointment 
of receivers by a Federal court was 
fraudulent in law under the circum- 
stances. The Supreme Court held that 
a circuit court of appeals erred in 
affirming dismissal of a petition of 
the judgment creditor asking a Fed- 
eral court to levy execution against 
the property in the hands.of the re- 
sponde-it receivers. The court of ap- 
peals jound that the assets were 
transferred to the corporation to pre- 
vent preference of threatening cred- 
itors and sacrifice of business. Under 
Pennsylvania law a receiver cannot 
be appuinted for an individual. 


Bernard L. SHAPIRO 
v. 
Horace B. Wiicus and Davin BacHMAN, 
RECEIVERS, ETC. 


Supreme Court of the United States. | 
No, 40. 


On writ cf certiorari to the Circuit Court 
of Appeals for the Third Circuit. 

Jacos WeinsTeIN for petitioner; Sipney E. 
SmitH fcr respondents. 


Opinion of the Court 
Dec. 5, 1932 
Mr. Justice Carpozo delivered the opin- 
ion of the court. 


The petitioner, a judgment creditor of 
Herbert P. Robinson, made application in 
due form to a United States ‘District Court 
in Pennsylvania praying that leave be 
granted him to levy an execution upon 
property in the possession of receivers ap- 
pointed by that court. An order refusing 
such leave was affirmed by the Circuit 
Court of Appeals for the Third Circuit. 
55 F. (2d) 234. The case is here on certi- 
orari. 

From the record and the admissions of 
counsel these facts appear: Herbert P. 
Robinson was engaged in business in Phil- 
adelphia as a dealer in lumber. He was 
unable to pay his debts as they matured, 
but he believed that he would be able to 
pay them in full if his creditors were 
lenient. Indeed he looked for a surplus 
of $100,000 if the business went on under 
Most of 


Two creditors, including the petitioner, 
were unwilling, and threatened immedi- 
ate suit. Thus pressed, the debtor cast 
about for a device whereby the business 
might go on and the importunate be held 
at bay. He had to reckon with obstruc- 
The law 


pointment of a receiver 
conducted by an individual as distin- 


guished from one conducted by a corpora- 


| tion or a partnership. Hogsatt v. Thomp- 
| son, 258 Pa. St. 85. To make such reme- 


dies available there was need to take the 
title out of Robinson and put it some- 
where else. The act responded to the need. 
On Jan. 9, 1931, the debtor brought about 
the formation of a Delaware corporation, 
the Miller Robinson Company. On the 
same day he made a conyeyance to this 
company of all his property, real and per= 
sonal, receiving in return substantially all 
the shares of stock and a covenant by the 
grantee to assume the payment of the 
debts. Three days later, on Jan. 12, 1931, 


{in conjunction with a simple contract 


creditor, he brought suit against the Del- 
aware corporation in the Federal court, 
invoking the jurisdiction of that court on 


| the ground of diversity of citizenship. The 
| bill of complaint alleged that creditors 
| were pressing for immediate payment; that 


one had entered suit and was about to 
proceed to judgment; that the levy of 
attachments and executions would ruin 
the good will and dissipate the assets; 
and that the business, if protected from 
the suits of creditors and continued with- 
out disturbance could be made to pay the 
debts and yield a surplus of $100,000 for 
the benefit of stockholders. To accom- 
plish these ends there was a prayer for 
the appointment of receivers with an ac- 
companying injunction. The corporation 
filed ar answer admitting all the aver- 
ments of the bill and joining in the prayer. 
A decree, entered the same day, appointed 
receivers as prayed for in the complaint, 
and enjoined attachments and executions 
unless permitted by the court. Four days 
thereafter—on Jan. 16, 1931—the peti- 
tioner began suit against Robinson in the 
Court of Common Pleas and on Feb. 4, 
1931, recovered a judgment against his 
debtor for $1,007.65 upon a cause of action 
for money loaned. On Feb. 26, 1931, he 
submitted a petition to the United States 
District Court in which he charged that 
the conveyance from Robinson to the cor- 
poration and the ensuing receivership 
were parts of a single scheme to hinder 
and delay creditors in their lawful suits 
and remedies, and he prayed that he be 
permitted to issue a writ of fieri facias 


| against the chattels in the possession of 


the receivers and to sell them so far as 


| necessary for the satisfaction of his judg- 


ment. The petition was denied, an. the 
denial affirmed upon appeal. 
The conveyence and the receivership are 


fraudulent in law as against non-assent- 


Digest summaries of the opinions 
printed in this Supplement will ap- 
pear in the issue of The United 
States Daily of Dec. 7. 
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ing creditors. They have the unity of a 
comman plan, each stage of the transac- 
tion drawing color and significance from 
‘the quality of the other; but, for con- 
venience, they will be considered in order 
-of time as if they stood apart. The sole 
purpose “of the conveyance was to divest 
the debtor of his title and put it in such 
a form and place that levies would be 
averted. The petition to issue execution 
and the answer by ghe receivers leave the 
purpose hardly doubtful. Whatever frag- 


ment of doubt might otherwise be left is | 


dispelled by the admissions of counsel on 
the argument before us. One cannot read 
the opinion of the Court of Appeals with- 
out seeing/ very clearly that like admis- 
sions must have been made upon the argu- 
ment there. After a recital of the facts 
the court stated in substance that the aim 
-of the debtor was to prevent the disrup- 
tion of the business at the suit of hostile 
creditors and to cause the assets to be 
nursed for the benefit of all concerned. 
Perceiving that aim and indeed even de- 
claring it, the court did not condemn it, 
but found it fair and lawful. In this ap- 
»proval of a purpose which has been con- 
edemned in Anglo-American law since the 


Statute of Elizabeth (13 Eliz., ch. 5), there | 
is a misconception of the privileges and | 


liberties vouchsafed to an embarrassed 
debtor. 


the grantor, but equally it is illegal if made 
with an intent to hinder and delay them. 
Many an embarrassed debtor holds the 
genuine belief that if suits can be staved 
off for a season, he will weather a finan- 
cial storm, and. pay his debts in full. Means 


v. Dowd, 128 U. S. 273, 281. The belief, even | 
though well founded, does not clothe him 


with a privilege to build up obstructions 


that will hold his creditors at bay. This | 


ds true in Pennsylvania under the Uniform 
Fraudulent Conveyance Act, which became 
a law in that State in 1921. Purdon’s 
Pennsylvania Digest, Title 39, sec. 357. It 
is true under the Statute of Elizabeth (13 
Eliz., ch. 5) which, in any case not covered 
by the later act, is still the governing rule. 
Purdon’s Pennsylvania Digest. Title 39, 
sec. 361; McKibbin v. Martin, 64 Pa. St. 
352, 356; Stern’s Appeal, 64 Pa. St. 447, 450. 


Tested by either act, this conveyance may | 


not stand. Hogsatt .v. Thompson, supra; 
Montgomery Web Co. v. Dienelt, 133 Pa. 
St. 585; Atlas Portland Cement Co. v. 
American Brick and’Clay Co., 280 Pa. St. 
449; In re Ellerson Co., 174 Fed. 859, af- 
firmed 183 Fed. 715; Kimball v. Thompson, 
4 Cush, 441, 446; Dearing v. McKinnon 
Dash Co., 165 N. Y. 78; Means v. Dowd, 
supra. 


The conveyance to the corporation be- | 


ing voidable because fraudulent in law, 
the receivership must share its fate. It 
was part and parcel of a scheme whereby 
the form of a judicial remedy was to sup- 
ply a protective cover for a fraudulent 
design. Harkin v. Brundage, 276 U. S. 
36; Decker v. Decker, 108 N. Y. 128, 135. 
The design would have been ineffective 
if the debtor had been suffered to keen 
the business for himself. Hogsatt v. 
Thompson, supra. It did not gain validity 
when he transferred the business to an- 
, other with a capacity for obstruction be- 
lieved to be greater than his own. 
end and aim of this receivership was not 
to administer the assets of a corporation 
legitimately conceived for a normal busi- 
ness purpose and functioning or designed 
to near somes to normal business 
» 
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\\251 N. Y. 1), but the rule in the Federal 





A conveyance is illegal if made | consent to the decree. This is done not | 


with an intent to defraud the creditors of | 


| it is a mere weapon of coercion, a means | 


} common fund for the benefit of himself 





| this record does not answer to that test. 


The | 


methods. What was in view was very dif- 
ferent. A corporation created three days 
before the suit for. the very purpose of 
being sued was to be interposed between 
its author and the creditors pursuing 
him, with a restraining order of the court 
to give check to the pursuers. We do not 
need to determine what remedies are 
available for the conservation of the as- 
sets when a corporation has been brought 
into existence to serve legitimate and nor- 
mal ends. Ordinarily a creditor who seeks 
the appointment of receivers must reduce 
his claim to judgment and exhaust his 
remedy at law. The Uniform Fraudulent 
Conveyance Act may have relaxed that 
requirement in many of the States (Pur- 
don’s Pennsylvania Digest, title 39, sec- 
tions 351, 359, 360; cf. New York Debtor 
and Creditor Law, article 10; Consol. Laws, 
ch. 12; American Surety Co. v. Connor, 


courts remains what it has always been. 
Pusey & Jones Co. v. Hanssen, 261 U. S. | 
491, 497; Scott v. Nealy, 140 U. S. 106; | 
Hollins v. Brierfield Coal & Iron Co., 150 
U. S. 371, 379; Matthews v: Rodgers, 284 
U. S. 521, 529. True indeed it is that re- 
ceivers have at times been appointed even 
by Federal courts at the suit of simple 
contract creditors if the defendant was | 
willing to waive the irregularity and to | 





infrequently where the defendant is a pub- | 
lic service corporation and the unbroken 
performance of its services is in further- 
ance of the public good. Re Metropolitan 
Railway Receivership, 208 U. S. 109, 111. 
It has been done at times, though the 
public good was not involved, where 
legitimate private interests might other- 
wise have suffered harm. United States 
v. Butterworth Co., 269 U. S. 504, 513; 
Krugsport Press v. Brief English Systems, 
54.F. (2d) 500; Harkin v. Brundage, supra, 
p. 52. We have given warning more than 
once, however, that the remedy in such 
circumstances is not to be granted loosely, 
but is to be watched with jealous eyes. 
Michigan v. Michigan Trust Co., 286 U. S. 
334, 345; Harkin v. Brundage, supra. 
Never is such a remedy available when 


for the frustration of the public policy | 
of the State or the locality. It is one thing | 
for a creditor with claims against a cor- 
poration that is legitimately his debtor to 
invoke the aid of equity to conserve the 


and of the creditors at large. Hollins v. 
Brierfield Coal & Iron Co., 150 U. S. 371} 
380. Whatever hindrance and delay of 
suitors is involved in such a remedy 
may then be incidental and _ subsid- 
idary. It is another thing for a 
debtor, cooperating with friendly creditors, 
to bring the corporation into being with 
the hindrance and delay of suitors the 
very aim of its existence. The power to 
intervene before the legal remedy is ex- 
hausted is misused when it is exercised in 
aid of such a purpose. Only exemplary 
motives and scrupulous good faith will 
wake it into action. 

The receivership decree assailed upon 





We have no thought in so holding to im- | 
pute to counsel for the debtor or even 
to his client a willingness to participate 
in conduct known to be fraudulent. The | 
candor with which the plan has been un- 
folded goes far to satisfy us, without more, 
that they acted in the genuine relief that 
what they planned was fair and lawful. 





| to be tried. 


December 6, 1932 


Genuine the belief was, but mistaken it | 
was also. Conduct and purpose have a 
quality imprinted on them by the law. 


There remains a question of procedure, 
The prayer of the petitioner was that he 
be permitted to issue execution upon his 
judgment in the State court. Cf. Wiswall 
v. Sampson, 14 How. 52. If there had 
been any substantial doubt that the con- 
veyance and the receivership were void- 
able obstructions, the Federal court might 
have refused to permit the tangle to be 
unraveled in the courts of the State. It 
might have retained the controversy in 
its own grasp and made a decision for 
itself. But in truth there was no sub- 
stantial doubt as to the quality of con- 
veyance and receivership, no genuine issue 
In such circumstances the 
petitioner was entitled to an order in the 
alternative either for the payment of his 
judgment out of the assets in the hands 


| of. the receivers or in default thereof for 


leave to issue execution. The refusal to 
grant relief in one or other of these forms 


| is a departure from the bounds of any 


legitimate discretion which is not with- 


} Out redress. 


The decree is reversed and the cause 
remanded to the District Court for fur- 
ther proceedings in conformity with this 
opinion. 

xkk 
The court affirmed a decision of the 

Supreme Court of Montana holding 

that although the State Railroad 

Commissien had no power under Mon- 

tana statutes to make retroactive find- 

ings of umreasonableness regarding 
certain rates and that the statutes do 
not permit a shipper any right of 
reparation as to past transactions on 
rates fixed by the Commission, the 
respondent was entitled to recover ex- 
cess charges alleged to have been col- 
lected, on the ground that the court 
had contrarily construed the statutes 
in a prior case, that the shippers and 
carriers were controlled by such con- 
struction until reversed or modified, 
and that the respondent had a right 
to rely thereon. The adherence by 
the Montana court to precedent was 
held by the Supreme Court to involve‘ 
no denial of due process under the 
Federal Constitution. 


GREAT NORTHERN RAILWAY COMPANY 
v. 

Sunsurst Or, & REFINING COMPANY. 
Supreme Court of the United States. 
No. 53. 

On writ of certiorari to the Supreme 

Court of Montana. 

J. P. Prunxett (W. L. Cuiirr and R. J. 
Hacman with him on the brief), for pe- 
titioner; Grorce E. Hurp submitted case 
for respondent. 

Opinion of the Court 
Bec. 5, 1932 

Mr, Justice Carpozo delivered the opin- 
ion of the court. 

Sunburst Oil & Refining Company, the 
respondent, brought suit against petitioner, 
Great Northern Railway Company, to re- 
cover payments claimed to be overcharges 
for freight. The charges were in con- 
formity with a tariff schedule approved 


| by the Railroad Commission of Montana 


for intrastate traffic. After payment had 
been made, the same Commission which 
had approved the schedule held, upon a 
complaint by the shipper, that the rates 


S approved were excessive and unrea- 
4 








mable. 


udgment which was affirmed upon appeal. 
{ Pac. (2d) 927. The question, broadly 
stated, is whether the annulment by 


retroaction of rates valid when exacted 
is an unlawful taking of property within 
the Fourteenth Amendemnt. A writ of 
certiorari brings the case here. 

By a statute of Montana the Board of 
Railroad Commissioners is empowered to 
fix rates of carriage for intrastate ship- 
ments. The rates thereby established are 
aot beyond recall. They may be changed 
by the Board itself on the complaint either 


of shipper or of carrier if found to be un- | 


reasonable. 
section 3796. 


Revised Codes of Montana, 
In an action against the 


“howing by a judgment of the court. Sec- 
mms 3809, 3810. Until changed or set aside, 
aey “shall prima facie be deemed to be 
just, reasonable and proper.” Section 3810. 

The meaning of the statute was consid- 
ered by the Supreme Court of Montana 
in a cause determined in May, 1921. 
Doney v. Northern Pacific Railway Co., 60 
Montana, 209. A shipper of lumber 
rought suit against a carrier to recover 
ransportation charges which were alleged 
o be unreasonable, though they were in 
ccordance with the published tariff. He 
lid this without a preliminary applica- 
ion to the Board to modify the schedule. 


In this action to recover the | 
xcess so paid, the shipper recovered a | 





de did it without a preliminary suit in | 


which the Board, being brought into court 
as.a defendant, would have opportunity 
so sustain the schedule and resist the 
change. The court held that until one of 
these preliminary conditions had been 
satisfied, no action for restitution could be 
maintained against the carrier. It coupled 
that decision with the statement that 
upon compliance with one or other of the 
conditions, the excess, thus ascertained, 
might be the subject of recovery. 

The procedure there outlined was fol- 
lowed by this respondent. It filed a com- 
plaint with the Board to the effect that 
the existing tariff for the carriage of crude 
petroleum distillate was excessive and un- 
reasonable in that the rate of 20’: cents 
was based upon an estimated weight of 7.4 
dounds per gallon, whereas the actua! 
weight is not more than 6.6 pounds per 
gallon. The Board sustained the com- 
plaint. In doing so it ruled, in conformity 
with the decision in the Doney case, that 
the published schedule prescribed the 
minimum and the maximum to which car- 
rier and shipper were required to adhere 
while the schedule was in force, but that 
by the true construction of the statute the 
duty of adherence was subject to a con- 
dition or proviso whereby annulment or 
modification would give a right of repara- 
tion for the excess or the deficiency. 


| ture; 
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lowed in the future; that a rate estab- 
lished by the Commission had the same 
effect as one established by the Legisla- 


should apply to intermediate transactions; 


but none the less that the ruling in the | 
| Doney case was law until reversed and | 


would constitute the governing principle 


for shippers and carriers who, during the | 


period of its reign, had acted on the faith 
of it. An opinion handed down ‘upon a 
motion for rehearing restates the rationale 
of the decision, and perhaps with greater 
clearness. 7 Pac. (2d) 926, 929. 
thus brought to the inquiry whether the 


Board they may be set aside upon a like | judgment thus rendered does violence to 


any right secured to the petitioner by the 
Federal Constitution. 

The subject is likely to be clarified if 
we divide it into two branches. Was a 
Federal right infringed by the action of the 
trial court in adhering to the rule imposed 
upon it in the Doney case by the highest 
court of the State? If there was no in- 
fringement then, did one come about later 
when the Supreme Court of Montana dis- 
avowed the rule of the Doney case for the 
future, but applied it to the past? 

1. The trial court did not impair a Fed- 
eral right by giving to a statute of the 
State the meaning that had been ascribed 
to it by the highest court of the State, 
unless such impairment would have re- 
sulted if the meaning had been written 
into the statute by the Legislature itself. 
But plainly no such consequence would 
have followed if that course had been pur- 
sued. The Doney case was decided, as we 
have seen, in 1921. The transactions com- 
plained of occurred between August, 1926, 
and August, 1928. Carrier and shipper 
understocd at that time that the rates es- 
tablished by the Commission as the dele- 
gate of the Legislature were provisional 
and tentative. Valid for the time being 
the rates indubitably were, a prop for con- 
duct while they stood, but the prop might 
be removed, and charges, past as well as 


| present, would go down at the same time. 


| tice of that tenor written 


The | 


revision of the tariff was followed by this | 
suit against the carrier, and later by a | 


judgment for 
before us for 
The appeal 


the shipper which is now 
review. 

to the Supreme Court of 
Montana was heard at the same time as 
an appeal in another cause involving a 
like question, and the two were decided 
together though with separate opinions. 
Montana Horse Products Co. v. Great 
1 orthern Railway Co., 7 Pac. (2d) 919; 
Sunburst Oil & Refining Co. v. Great 
Northern Railway Co., 7 Pac. (2d) 927. The 
court held that the ruling in the Doney 
case was erroneous and would not be fol- 


By implication of law there had been writ- 
ten into the statute a notice to all con- 
cerned that payments exacted by a car- 
rier in conformity with a published tariff 
were subject to be refunded if found 
thereafter, upon sufficient evidence, to be 
excessive and unreasonable. The Consti- 
tution of the United States would have 
nothing to say about the validity of a no- 
in so many 
words into the body of the Aci. Carrier 
and shipper would be presumed to bargain 
with each other on the basis of existing 
law. Coombes v. Getz, 285 U. S. 434. The 
validity of the notice is no less because it 
was written into the Act by a process of 
construction. Knights of Pythias v. 
Meyer, 265 U. S. 30, 32. The inquiry is 
irrelevant whether we would construe the 
statute in the same way if the duty of 
construction were ours and not another's. 
Knights of Pythias v. Meyer, supra, p. 33. 
Enough for us that the construction, 
whether we view it as wise or unwise, does 


; not expose the court that made it to the 


| 


reproach of withholding from the carrier 


the privileges and immunities established | 


by the Constitution of the Nation. 
Arizona Grocery Co. v. The Atchison, 
Topeka & Santa Fe Railway, 284 U. S. 


that the statute giving power to | 
| the Commission or the court to declare a 
; rate unreasonable was not to be read as | 
| meaning that a declaration of invalidity | 


We are | 
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| 370, holds nothing to the contrary. This 


court in disposing of that case was not 
dealing with any question of constitutional 
law. It was construing a Federal statute. 
Congress had delegated to the Interstate 
Commerce Commission the power to fix 
rates and to revoke them. The holding 
was that the grant of power to revoke 
did not include by fair intendment a 
power to invalidate by relation the rates 
established in the past. The opinion of 
the court does not speak of the Consti- 
tution, but plants itself upon the statute, 


| and from that source and no other de- 


rives its energy. In none of its pages 
is there a hint, much less a holding, that 
a denial of due process would result from 
the declaration of provisional rates if the 
will to make them provisional had been 
written into the Commerce Act, and writ- 
ten there in advance of carriage and of 
payment. The essence of such a system 
is that under it rates can be “experi- 
mentally laid down and experimentally 
tried out.” Hutcheson, J., in Eagle Cotton 
Oil Co. v. Southern Railway Co., 51 F. 
(2d) 443, 447. The statute of Montana 
differs in many ways from the act con- 
sidered by this,court. We do not need to 
ask ourselves the question whether the 
differences, to our thinking, are impor- 
tant or trivial. There might be no differ- 
ences at all, and still the meaning of the 
Montana statute would be a problem for 


| the Montana courts, and not one for us 


after they had had their say. 

2. If the carrier did not suffer a denial 
of due process through the action of the 
trial court in subjecting the published 
tariff to the doctrine of the Doney case 
then standing unimpeached, the peti- 
tioner, to prevai!, must be able to show 
that a change was brought about through 
something done or omitted by the Supreme 
Court of Montana in deciding the appeal. 

We think the posture of the case from 
the viewpoint of constitutional law was 
the same after the decision of the appeal 
as it was after the trial. There would 
certainly have been no denial of due proc- 
ess if the court in affirming the judg- 
ment had rendered no opinion or had 
stated in its cninion that the Doney cese 
was apvroved. The petitioner is thus 
driven to the position that the Consti- 
tution of the United States has been in- 
fringed because the Doney case was dis- 
approved, and yet, while disapproved, was 
followed. Adherence to precedent as 
establishing a governing rule for the past 
in respect of the meaning of a statute is 
said to be a denial of due process when 
coupled with the declaration of an inten- 
tion to refuse to adhere to it in adjudi- 
cating any controversies growing out of 
the transections of the future. 

We have no cccasion to consider whether 
this division in time of the effects of a 
decision is a sound or an unsound aprli- 
cation of the doctrine of stare decisis as 
known to the common law. Sound or un- 
sound, there is involved in it no denial of 
a right protected by the Federal Consti- 
tution. This is not a case where a court 
in overruling an earlier decision has given 


| to the new ruling a retroactive bearing, 


and thereby has made invalid what was 
valid in the doing. Even that may often 
be done, though litigants not infrequently 
have argued to the contrary. Tidal Oil 
Co. v. Flanagan, 263 U. S. 444, 450; Flem- 
ing v. Fleming, 264 U. S. 29; Brinckerhoff- 


| Faris Co. v. Hill, 281 U. S. 673, 680; cf. 
| Montana Bank v. Yellowstone County, 276 
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U. S. 499, 503. This is a case where a court | 
has refused to make its ruling retroactive, | 
and the novel stand is taken that the Con- 
stitution of the United States is infringed 
‘by the refusal. 

We think the Federal Constitution has 


no voice upon the subject. A State in de- 
fining the limits of adherence to precedent 
may make a choice for itself between the 
principle of forward operation and that of 
felation backward. It may say that de- 
cisions of its highest court, though later 
overuled, are law none the less for in- 
termediate transactions. Indeed there are 
cases intimating, too broadly (cf. Tidal 
Oil Co. v. Flanagan, supra), that it must 
give them that effect; but never has doubt 
been expressed that it may so txeat them | 
if it pleases, whenever injustice or hard- 
ship will thereby be averted. Gelpcke Vv. | 
Dubuque, 1 Wall. 175; Douglas v. County 
of Pike, 101 U. S. 677, 687; Lee v. Co- 
lumbia Township Trustees, 179 U. S. 472, 
492; Harris v. Jex, 55 N. Y. 421; Menges 
v. Dentler, 33 Pa. St. 495, 499; Comm. v. 
Fidelity & Columbia Trust Co., 185 Ky. | 
300; Mason v. Cotton Co., 148 N. C. 492, | 
510; Hoven v. McCarthy Bros. Co., 163 
Minn. 339; Farrior v. New England Mort- 
gage Security Co., 92 Ala. 176; Falconer | 
v. Simmons, 51 W. Va. 172». (Note No. 1.) 
On the other hand, it may hold to the | 
ancient dogma that the law declared by its 
courts had a Platonic or ideal existence 
before the act of declaartion, in which | 
event the discredited declaration will be | 
viewed as if it had never been, and the 
reconsidered declaration as law from the | 
beginning. Tidal Ool Co. v. Flanagan, | 
supra; Fleming v. Fleming, supra; Cen- | 
tral Land Co. v. Laidley, 159 U. S. 103, 112; | 
see, however, Montana Bank v. Yellow- 
stone County, supra. (Note No. 2.) The | 
alternative is the same whether the sub- 
ject of the new decision is common law 
(Tidal Oil Co. v. Flanagan, supra) or | 
statute. Gelpcke v. Dubuque, supra; Flem- | 
ing v. Fleming, supra. The choice for any 
State may be determined by the juristic 
philosophy of the judges of her courts, | 
their conceptions of law, its origin and | 
nature. We review not the wisdom of their 
philosophies, but the legality of their acts. 
The State of Montana has told us by the 
voice of her highest court that with these 
alternative methods open to her, her pref- 
erence is for the first. In making this 
choice, she is declaring common law for 
those within her borders. The common 
law as administered by her judges ascribes 
to the decisions of her highest court a 
power to bind and loose that is unex- | 
tinguished, for intermediate transactions, 
by a decision overruling them. As applied 
to such transactions we may say of the | 
<lier decision that it has not been over- | 
ruled at all. It has been translated into 
a. judgment of affirmance and recognized 
as law anew. Accompanying the recogni- 
tion is a prophecy, which may or may not 
be realized in conduct, that transactions 
arising in the future will be governed by a 
different rule. If this is the common 
law doctrine of adherence to precedent as | 
understood and enforced by the courts of 
Montana, we are not at liberty, for any- 
thing contained in the Constitution of the 
United States, to thrust upon those courts 
a different conception either of the bind- 
ing force of precedent or of the meaning 
of the judicial process. 

There is still to be considered a question | 
of jurisdiction which has been reserved 
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till this stage of the opinion, for the 
answer to it becomes easier after a con- 


sideration of the merits has brought into | 


clear relief the challenge to the judgment. 
The first mention of the Fourteenth 
Amendment to be found in the record is 


in the petition for rehearing where also | 


there is a statement that the constitu- 


| tional question was presented on the first 


hearing of the appeal and is now renewed 


and amplified. The.answer to the peti- 
tion for rehearing by counsel for the re- 
spondent is also in the record and con- 


that the constitutional point had been 
duly made at the time and in the manner 
stated by the moving party. The court 
in denying the application did so by ref- 
erence to its opinion on a similar motion 
in a companion suit decided at the same 
time (Montana Horse Products Co. v. 
Great Northern Ry, Co., supra), and no- 
where in that opinion did it contest the 
statement of counsel that the effect of the 
Fourteenth Amendment had been argued 
at every stage. We have then in the rec- 
ord what is in essence the stipulation of 
counsel followed by the acquiescence of 
the court. Whether this without more 
avoids the application of the general rule 
that a constitutional question is urged too 
late if put forward for the first time upon 
a petition for rehearing (American Surety 


Co. y. Baldwin, — U. S. —, Nov. 14, 1932; | 
| Godchaux Co. v. Estopinal, 251 U. S. 179), 


we gre not required to determine, for here 


thefe is more, and that enough to bring | 
the case within a well-recognized excep- 


tion. The rule, general as it is, does not 
extend to cases where the constitutional 
question, however, tardily raised, is con- 
sidered and decided (Consolidated Turn- 


pike Co. v. Norfolk & O. V. Ry. Co., 228 | 
Cumberland Oil Co. v. 


U. S. 326, 334; 
Board, 284 U. S. 23), nor does it apply 


| where the grounds of the decision supply 
@ new and unexpected basis for a claim | 
| by the defeated party of the denial of a | 


Federal right. Brinkerhoff-Faris Trust & 
Savings Co. v. Hill, 281 U. S. 673, 678; 
Missouri ex rel. Missouri Insurance Co. v. 
Gehner, 281 U. S 313, 320; American 
Surety Co. v. Baldwin, supra. This case is 
clearly within the second of these ex- 
ceptions, if it is not also within the first. 
We have seen that the assault upon the 
judgment is made along two lines. The 
first is a challenge to the constitutional 
validity of the ruling in the Doney case, 
and involves a misconception of the de- 
cision in Arizona Grocery Co. v. Atchison, 
Topeka & Santa Fe Ry. Co., supra. The 
second is a challenge to the constitutional 
validity of the ruling in this case whereby 
the statute is adjudged to mean one thing 
for some cases and another thing for 
others. This latter objection the petitioner 
could not make in advance of the event. 

The judgment of the Supreme Court of 


| Montana is accordingly affirmed. 


Note No. 1—Other cases have been collected 
in the writings of learned authors: Von 
Moschzisker, Stare Decisis in Courts of Last 
Resort, 37 Harvard Law Review 409, 421; Free- 
man, Retroactive Operation of Decisions, 18 
Columri Law Review 230, Carpenter, Court 

ome °"@ th- “ -- *~ sw, 17 Columbia 
Taw T- ‘“-w 593; also 99 He-vard Law Re- 
view 80. 

Note No. 2—Gray. Nature and Sources of the 
Law, sections 535-550; Holmes, J., in Kuhn v. 
Fairmont Coal Co., 215 U. &, 349. 371. 





Negligent failure ofa ship’s officers 
to provide proper medical treatment 
for an illness contracted by a seaman 
without fault attributable to the vessel 
would give rise to an action under 
section 33 of the Jones Act .for the 
death of the seaman, the court held, 
in reversing a court of appeals’ 
decision in favor of the shipowner. 


RAFAEL Cortes, ADM., ETC., 
v. 
BaLtTrmore INSULAR LINE, INC. 
Supreme Court of the United States. 
No. 12. 


’ | On writ of certiorari to the Circuit Court 
tains what is in substance an admission | 


of Appeals for the Second Circuit. 


| B(stt O'Connor (JESSE L. ROSENBERG and 


Wittram F, Snyper with him on the 
brief), for petitioner; Grorce W. BETTs 
Jr. (H. Victor Crawrorp with him on 
the brief) , for respondent. 


Opinion of the Court 
Dec 5, 1932 


Mr. Justice Carpozo delivered the opin- 
ion of the Court. 


Santiago, a seaman, shipped on the re- 
spondent’s vessel for a voyage from the 
harbor of New York to Bgca Grande, Fia., 
and return. On the home voyage, he 
fell ill of pneumonia, and died in a hos- 
pital after reaching the home port. His 
administrator, the petitioner, sued to re- 
cover damages for his death, which was 
charged to have been caused by the fail- 
ure of the master of the ship to give him 
proper care. In the district court there 
was a judgment for the petitioner, which 
was reversed upon appeal. The reversal 
was on the ground that the seaman’s right 
of action for negligent care or cure was 
ended by his death, and did not accrue to 
the administrator for the use of next of 
kin. 52 F. (2d) 22. The case is here on 
certiorari. 

By the general maritime law a seaman 
is without a remedy against the ship or 
her owners for injuries to his person, 
suffered in the line of service, with two 
exceptions only. A remedy is his if the in- 
jury has been suffered as a consequence of 
the unseaworthiness of the ship or a de- 
fect in her equipment. The Osceola,, 189 
U. S. 158; Chelentis v. Luckenbach S. S. 
Co., 247 U. S. 372; Pacific Co. v. Peterson, 
278 U. S. 130 ,134. A remedy is his also 
if the injury has been suffered through 
breach of the duty to providé him with 
“maintenance and cure.” The duty te 
make such provision is imposed by the law 
itself as one annexed to the employment. 
The Osceola, supra. Contractual it is in 
the sense that it has its source in a rela- 
tion which is contractual in origin, but 
given the relation, no agreement is com- 
petent to abrogate the incident. If the 
failure to give maintenance or cure has 
caused or aggravated an illness, the sea- 
man has his right of action for the injury 
thus done to him, the recovery in such cir- 
cumstances including not only necessary 
expenses, but also compensation for the 
hurt. The Iroquois, 194 U. S. 240. On the 


| other hand, the remedy for the injury 


ends with his death in the absence of a 
statute continuing it or giving it to another 
for use of wife or kin. Western Fuel Co. 
v. Garcia, 257 U. S. 233, 240; Lindgren v. 
United States, 281 U. S. 38, 47. Death is 
a composer of strife by the general law 
of the sea as it was for many centuries 
by the common law of the land. 

The question then is to what extent the 
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ancient rule has been changed by modern | 


statute. Section 33 of the Merchant Ma- | 


rine Act of 1920, commonly known as the 
Jones Act (Note No. 1), (41 Stat. 1007, 
sec. 33; 46 U. S. Code, sec. 668), gives a 


cause of action to fhe seaman who has | 


suffered personal injury through the negli- 
gence of his employer. 
ing from such injury it gives a cause of 
action to his personal representative. We 


For death result- | 


are to determine whether death resulting | 


from the negligent omission to furnish care 
or cure is death from personal injury 
within the meaning of the statute. 


The argument is pressed upon us that 
th care owing to a seaman disabled while 
in service is an implied term of his con- 
tract, and that the statute cannot have 
had in view the breach of a duty con- 
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would give a like description to the , 
wrong that he had suffered. The failure | 
to provide maintenance or cure may be a 
personal injury or something else accord- 
ing to the consequences. If the seaman 
has been able to procure his maintenance 
and cure out of his own or his friends’ 
money, his remedy is for the outlay, but 
personal injury there is none. If the de- 
fault of the vesse] and its officers has im- 
paired his bodily or mental health, the 


| damage to mind or body is none the less 


| appeal to the distinction between acts of | 


a personal injury because he may be free 
at his election to plead it in a different 
count. Cf. Pacific Co. v. Peterson, supra, 
pp. 137, 138. .Nor is liability escaped by 


| omission.on the one hand and those of 


tractual in origin for which he had al- | 


ready a sufficient remedy under existing 
law. 


commission on the other. Moch Co. v. 
Rensselaer Water Co., 247 N. Y. 160, 167, 
168. A division is sometimes drawn be- 


| tween the termination of a relation at a 


We think the origin of the duty is con- | 
sistent with a remedy in tort, since the | 


wrong, if a violation of a contract, is also 
something more. The duty, as already 
pointed out, is one annexed by law to a 
relation, and annexed as an inseparable 
incident without heed to any expression 
of the will of the contracting parties. For 
breach of a duty thus imposed, the rem- 
edy upon the contract does not exclude an 
alternative remedy built upon the tort. 
The passenger in a public conveyance who 
has been injured by the negligence of 
the carrier, may sue for breach of con- 
tract if he will, but also at his election 
in trespass on the case. Jackson v. Old 
Colony Street Ry., 206 Mass. 477, 485; 
Busch v. Interborough R. T. Co., 187 N. 
Y. 388, 391; Rich v. N. Y. C. & H. Riv. 
Railroad Co., 87 N. Y. 382, 390; Neil v. 
Flynn Lumber Co., 71 W. Va. 708; cf. the 
cases cited in Pollock on Torts (13th Ed.), 
page 557 et seq. The employe of an inter- 


state carMer injured through the omis- | 


sion to furnish him with safe and suit- 
able appliances may have a remedy under 


the Federa] Employers’ Liability Act (45 | 
U. S. Code, sec. 51), or at times under the | 


Safety Appliance Act (45 U. S. Code, secs. 
1 to 6), though the omission would not 
be actionable in the absence of a con- 
tract creating the employment. So, 
the case at hand, the proper subject of 
inquiry is not the quality of the relation 
that gives birth to the duty, but the qual- 
ity of the duty that is born of the rela- 
tion. If the wrong is of such a nature as 
to bring it by fair intendment within the 


time when it is still executory or future, 


gone forward to such a point that aban- 


donment of duty becomes an active agency | 


of: harm. Moch Co. v. Rensselaer Co., | now that he is dead. Cf. U. S. Shipping 


supra. The respondent is not helped 


though its treatment of the seaman be | 
| subjected to that test. 


was begun when the vessel started on her 
voyage with Santiago aboard and with 
care and cure cut off from him unless 
furnished by officers or crew. From that 
time forth withdrawal was impossible and 
abandonment a tort. Given a relation in- 
volving in its existence a duty of care irre- 
spective of a contract, a tort may result as 
well from acts of omission as of commis- 
sion in the fulfilment of the duty thus 
recognized by law. Moch Co. v. Rens- 
selaer Water Co., supra, citing Pollock on 
Torts (13th ed.), p. 567; Kelly v. Met. Ry. 
Co. [1895], 1 Q. B. 944. 

We are told, however, that the personal 


injury from negligence covered by the 
statute must be given a narrow content, 
excluding starvation and malpractice, be- 
cause for starvation and malpractice the 
seaman without an enabling act had a suf- 
ficient remedy before. The seaman ma;' 
indeed have had such a remedy, but his 


| personal representative had none if the 


in | 


category of a “personal injury” that has | 


been caused by the “negligence” of the 
master, it is not put beyond the statute 
because it may appropriately be placed 
in another category also. 

We are thus brought to the inquiry 
whether “negligence” and “personal in- | 
jury” are terms fittingly applied to the | 
acts charged to the respondent. The case 
is helped by illustrations. Let us suppose 
the case of a seaman who is starved dur- | 
ing the voyage in disregard of the duty 
of maintenance with the result that his 
health is permanently impaired. There ts 
little doubt that in the common speech of 
~ men he would be said to have suffered a 
personal injury, just as much as a child 
in an orphan’s home who had been 
wronged in the same way. Cf. Queen v. 
Instan [1895], 1 Q. B. 450. Let us suppose 
the case of a seaman slightly wounded 
through his own fault, but suffering griev- 
ous hurt thereafter as a consequence of 
septic poisoning brought about by lack of | 
treatment. The common speech of men 


wrong resulted in his death. While the 
seaman was still alive, his cause of action 
for personal injury created by the statute 
may have overlapped his cause of action 
for breach of the maritime duty of main- 
tenance and cure, just as it may have 
overlapped his cause of action for injury 
caused through an unseaworthy ship. Pa- 
cific Co. v. Peterson, supra, p. 138; Balti- | 
more S. S. Co. v. Phillips. 274 U. S. 316, 
321, 324. In such circumstances it was his 
privilege, in so far as the causes of action 


| covered the same ground, to sue indiffer- 


ently on any one of them. The overlap- | 
ping is no reason for denying to the 


| words of the statute the breadth of mean- 


ing and operation that would normally | 
belong to them, at all events when a con- | 
sequence of the denial is to withhold any 
remedy whatever from dependent next of 
kin. A double remedy during life is not 
without a rational office if the effect of 
the duplication is to carry the remedy 
forward for others after death. The ar- 
gument for the respondent imputes,to the | 
lawmakers a subtlety of discrimination 
which they would probably disclaim. 
There was to be a remedy for the personal 
representative if the seaman was killed 
by the negligent omission to place a cover | 


| law to the relation. 


Here performance | 
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safe and sound. There was to be none, 
we are told, if he was killed for lack of 


food or medicine, though the one duty 
equally with the other was attached by 
This court has held 
that the Act is to be liberally construed ‘in 
aid of its beneficent purpose to give pro- 
tection to the seaman and to those de- 
pendent on his earnings. Jamison v. En- 
carnacion, 281 U. S. 635. An assault by 
one member of the crew upon another 
with a view to hurrying up the work has 
been brought within the category of “neg- 
ligence,” and hence in a suit against the 
owner becomes an actionable wrong. Jami- 
son v. Encarnacion, supra; Alpha S. S. Co. 
v. Cain, 281 U. S. 642. Approaching the 
decision of this case in a like spirit of 
liberality, we put aside many of the re- 
finements of construction that a different 
spirit might approve. The failure to fur- 


. Se ieee | nish cure is a personal injury actionable 
and its termination when performance has | Pp oure 


| at the suit of the seaman during life, and 


at the suit of his personal representative 


Board Emergency Fleet Corp. v. Green- 
wald, 16 F. (2d) 949. 

We are warned, however, that in giving 
this content to the statute we are omitting 


| to give heed to its‘reference to the act 


regulating the remedies of railroad em- 
ployes, and are ignoring the standards 
of duty thus carried over. and adopted. 
The Employers’ Liability Act for the prbd- 
tection of the employes of common car- 
riers by railroad gives a remedy to such 
employes “for injury or death résulting in 
whole or in part from the negligence of 
any of the officers, agents or employes of 
such carrier,” or by reason of any negli- 
gent defect in its roadbed or equipment. 
35 Stat. 65, section 1; 45 U. S. Code, sec- 
tion 51. True indeed it is that a com- 
mon carrier by land is not subject to a 
duty, except in special circumstances, to 
give maintenance or cure to sick or dis- 
abled employes. We say except in special 
circumstances, for it would be hazardous 
to assert that such a duty may not rest 
upon the representative of a railroad as 
well as upon the master of a ship when 
the servant, exposed by the conditions of 
the work to extraordinary risks, is help- 
less altogether unless relief is given On 
the spot. Ohio & Mississippi Ry. Co. v. 
Early, 141 Ind. 73, 81; Shaw v. Chicago, 
M. & St. P. R. R. Co., 103 Minn. 8; Raasch 
v. Elite Laundry Co., 98 Minn. 357; Hun- 
icke v. Meramec Quarry Co., 262 Mo. 560, 
581, 597. (Note No. 2.) The result, 
however, will not be different though 
we assume that the servant of the 
railroad company, if he has _ been 
injured without fault, may never call 
for help as due to him of right, however 
pressing the emergency and imperative the 
need. We do not read the act for the 
relief of seamen as expressing the will of 
Congress that only the same defaults im- 
posing liability upon carriers by rail shall 


| impose. lifbility upon carriers by water. 


The conditions at sea differ widely from 
those on land, and the diversity of con- 
ditions breeds diversity of duties. This 
court has said that “the ancient char- 
acterization of seamen as ‘wards of ad- 
miralty’ is even more accurate now than 
it was formerly.” Robertson v. Baldwin, 
165 U. S. 275, 287. Another court has said: 
“The master’s authority is quite despotic 
and sometimes roughly exercised, and the 


over a hatchway or to keep the rigging | conveniences of a ship out upon the ocean 
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are necessarily narrow and _ limited.” | 
Scarff v. Metcalf, 107 N. Y. 211, 215. Out 
“of this relation of dependence and sub- 
“mission there emerges \for the stronger 
“party a corresponding standard or obli- 
gation of fostering protection. There is | 
doubt, and that substantial whether the 
administrator of a railroad engineer who 
by misadventure has fallen from his loco- | 
‘motive while the train is on a bridge has 
a@ cause of action under the Federal Em- 
ployers’ Liability Act because of the fail- 
ure of the crew of the train to come to 
-the rescie of their comrade. Harris v. 
Penn. R. R. Co., 50 F. (2d) 866, 868. (Note 
No. 3). There is little doubt that rescue 
is a duty when a sailor falls into the | 
sea, United States v. Knowles, 4 Sawy. 517, 
and that a liability to respond in dam- 
ages is cast upon the shipowners if he is 
abandoned to his fate. Harris v. Penn. 
R. R. Co., supra. 


The act for the protection of railroad | 
employes does not define negligence. It 
leaves that definition to be filled in by | 
the general rules of law applicable to the | 
conditions in which a casualty occurs. Cf. 
Murray v. Chicago & N. W. Ry. Co., 62 
Fed. 24, 31; Ward v. Erie R. R. Co. 230 
N. Y. 235, 234; Michigan v. Michigan Trust 
Co., 286 U. S. 334, 343. Congress did not | 
mean that the standards of legal duty | 
must be the same by land and sea. Con- | 
gress meant no more than this: That the 
duty must be legal, i. e., imposed by law; 
that it shall have been imposed for the 
benefit of the seaman, and for the promo- 
‘tion of his health or safety; and that the | 
negligent omission to fulfill it shall have 
resulted in damage to his person. When 
this concurrence of duty, of negligence 
and of personal injury is made out, the 
seaman’s remedy is to be the same as if 
a like duty had been imposed by law upon 
earriers by rail. 

The Court of Appeals in its reversal of | 
the District Court assumed without de- 
ciding that the care of the seaman had 
been negligent and that there was a causal | 
relation between the negligence and the | 
death. The correctness of that assump- 
tion is challenged by counsel for the ship- 
owner. These issues of fact being still 
open and undecided should be disposed | 
of by the court below. 

The judgment is reversed and the cause 
remanded to the Court of Appeals for fur- 
ther proceedings in conformity with this 
Opinion. 





Note No. 1—‘‘That any seaman who shall suf- 
fer personal injury in the course of his em- 
Ployment may, at his election, maintain an 
action for damages at law, with the right of 
trial by jury, and in such action all statutes 
of the United States modifying or extending 
the common-law right or remedy in cases of 
personal injury to railway. employes shall 
apply; and in case of the death of any sea- 
man as a result of any such personal injury 
the personal representative of such seaman | 
May maintain an action for damages at law 
with the right of trial by jury, and in such 
action all statutes of the United States con- 
ferring or regulating the right of action for | 
death in the case of railway employes shall 
be applicable.” 

-Compare the Act of March 30, 1920, c. 11. 
section 1, 41 Stat. 537, 46 U. S. Code, section 
761, “Death on the High Seas by Wrongful 
Act,” which extends to persons other than 
seamen, but is limited to suits in admiralty. 

Note No. 2—The authorities are brought to- 
gether and carefully discriminated by Prof. 
Francis H. Bohlen in a narticle “Moral Duty 
to Aid Others as Tort,” in 56 University of 
enn. law Review 217, 316, reprinted in his 
Studies in the Law of Torts.” pp. 290, 315. | 

Note No. 3—Compare again the authorities | 
collected by Bohlen in his “Studies in the | 
Law of Tort,.’ p. 312. 


| stitutionality as affected by 
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The Supreme Court adhered to a 
decision handed down during its last 
term, in which the court held that a 
Federa! district court did not have 
jurisdiction of a suit instituted by an 
investment company to enjoin en- 
forcement oj an order of the Invest- 
ment Commissioner of Montana re- 
vaking the license of the company for 
alleged violation of the Montana Blue 
Sky Law. The company had not ez- 
hausted its administrative remedy in 
the State courts, it was held. It 
overruied the company’s contention on 
rearguinent that the statute, if inter- 
preted as placing administrative func- 
tions in the State courts, was viola- 
tive of the Siate Constitution. 


GeorGE P. Porter, AUDITOR, ETC., 
v. 
INVESTORS SYNDICATE. 
Supreme Court of the United States. 
No. 627, 1931 Term. 


| On rehearing. | 
On appeal from the District Court of the 


United States for the District of Mon- 
tana. 


| T. H. MacDonaLp, Assistant Attorney Gen- 


eral (L. A. Foot, Attorney General, and 
JaMes W. FREEMAN With him on the 
brief), for appellant; M. S. Gunn 


(Gunn, Rascu, Hatt & Gunn with him 


on the brief), for appellee. 


Opinion of the Court 
Dec. 5, 1932 


Mr. Justice Roserts delivered the opin- 
ion of the court. 


In this cause, reversing the decree of | 
| the United States District Court, we held | 
(286 U. S. 461) that the appellee had failed | 
| to exhaust the administrative remedy af- 
| forded by the Montana statute, and that 
| the Federal court was therefore without | 
jurisdiction as a court of equity to enjoin 


enforcement of the State Auditor’s order. 
The appellee has presented a petition for 
rehearing which concedes the correctness 


of our ruling that the statute gives a 
remedy partly administrative in character, | 
by suit in the State district. court, but con- | 


tends that by this grant the act violates 
Aricle IV, Section 1, of the Montana Con- 
stitution, which is: 

“The powers of the government of this 
State are divided into three distinct de- 
partments: 


persons charged with the exercise of 
powers properly belonging to one of these 
departments shall exercise any powers 
properly belonging to either of the others, 
except as in this constitution expressly 
directed or permitted.” 

As this question was not briefed or 
argued when the case was first heard we 
granted a reargument; and the cause has 
again been presented on this point. 


is in others administrative. The courts of 
Montana have not passed upon its con- 
section of the fundamental law of the 


State. 


does not forbid the conference on the 


State district courts of administrative | 
powers in connection with an ancillary to | 


their judicial.functions. O’Neil v. Yellow- 
stone Irrigation Dist., 44 Mont. 492; State 
v.’ Johnson, 75 Mont. 240, 249. Compare 


The legislative, executive, and | 
judicial, and no person or collection of | 


the quoted | 


Such expressions of the Supreme | 
Court as have been brought to our atten- | 
tion inaicate that Article IV, Section 1, | 


December 6, 1932 
State ex rel. Kellogg v. District Court, 
13 Mont. 370; Hillis v. Sullivan, 48 Mont. 
320. ; 
An adjudication of the question by the 
State supreme court would bind us, Gulf 
C. & S. F. R. Co. v. Dennis, 224 U. S. 


| 503. In the absence of such decision we 
| are reluctant to construe a State con- 


stitution, Louisyille & N. R. Co. v. Garrett, 
231 U. S. 298; but as our decision requires 
that the alleged conflict of State statute 
and State constitution be resolved we must 
pass upon it. Southern Ry. Co. v. Watts, 
260 U. S. 519, 522. In view of the Montana 
cases to which reference has been made 


| we are not convinced that the statuté 


is offensive to the Montana constitution, 

and adhere to the judgment heretofore 

entered. 

kk 
The court held that under section 

19 of the Immigration Act of 1917, an 
alien found managing a house of 
prostitution can be taken into cus- 
tody and deported at any time after 
entry. Section 19 which defines all 
the cases in which aliens might be 
arrested and deported, -provides a 
definite limitation period in some in- 
stances; in others no limitation is in- 
dicated. It upheld the lower court's 
ruling that it was the intention of 
Congress not to place any time re- 
striction upom the deportability of 
aliens adjudged to be undesirable on 
grounds of sexual immorality or con- 
duct inimical to the public welfare in 
this respect. 


ALBERTO COSTANZO 


Vv. 

ANNA C. M. ‘TILLINGHAST, UNITED STATES 
COMMISSIONER OF IMMIGRATION. 
Supreme Court of the United States. 
No. 110. 

On writ of certiorari to the Circuit Court 

of Appeals for the First Circuit. 
| WiLL1aM H. Lewis for petitioner; WHITNEY 


NortH Seymour (THomMas D. THACHER, 
Solicitor General, NuGcent Dopps, As- 
sistant Attorrey General, Harry S. 
RipceLy, WaLTer GELLHORN, ALBERT E, 
REITZEL, FRANK M. Parris and W. Mar- 
vin SMITH With him on the brief), for 
respondent. 

Opinior of the Court 
Dec. 5, 1932 

Mr. Justice Roperts delivered the opin- 
ion of the court. 

Section 19 of the Act of Feb. 5, 1917 
(Note No. 1), directs, inter alia, the de- 
portation of any alien who manages a 
house of prostitution. The petitioner,. a 


| citizen of Italy, was arrested, given a hear- 


ing, and ordered deported as such a man- 
ager. Bywewrit of habeas corpus he chal- 
lenged the legality of the order. The dis- 


| trict court dismissed the writ, and the 
The statute plainly affords a remedy | 
| which, though in certain respects judicial, | 


circuit court of appeals affirmed the de- 
cree. 

A claim of violation of constitutional 
rights made in the court below has been 
abandoned. The circuit court of appeals 
properly negatived the asserted absence of 
any evidence to support the action of the 
Secretary of Labor, and, therefore, refused, 
as we do, to review that officer’s findings. 
Low Wah Suey v. Backus, 225 U. S.. 460, 
468; Zakonaite v. Wolf, 226 U. S. 272, 275; 
Tisi v. Tod, 264 U. S. 131, 133; Vajtauer 
v. Commr. of Immigration, 273 U. S. 103, 
106. 

Certiorari was granted to resolve a ques- 
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tion as to the construction of section 19 


of the act of 1917, which the petitioner | 


says authorized deportation for the cause 
assigned only within the, five years en- 
suing entry. He entered this country 
much more than five years prior to the 
issuance of the warrant for his arrest. 


The section, containing nearly 900 words, 


is a single sentence, divided by semi-colons 
and colons into clauses, qualified by five | b 
| to the general rule declared by the proviso. 


provisos. The opening clause is: “That 
at any time within five years after entry, 
any alien who at the time of entry was a 
member of one or more of the classes ex- 


cluded by law;” and the predicate or final | 


Clause is, “shall, upon the warrant of the 
Secretary of Labor, be taken into custody 
and deported.” Inserted between these, 
and separated from the first and from 
each other by semi-colons, are 11 sub- 
ject-clauses each referring to variously de- 
scribed aliens, as “any alien who,” etc., 
and each having as its predicate the 
clause above quoted, “shall be taken into 
custody,” etc. 
catalogue in one omnibus section the dif- 
ferent classes of aliens who may be de- 
ported and thuse*avoid repetition of the 
predicate verbs. 


The dispute is as to whether the quali- 


fying phrase of the first clause, “within 
five years after entry,” is to be carried 


and is to be read into each following sub- 


the petitioner, or isto be limited in effect 
to its own clause. The petitioner urges 
that the grammatical structure of the 
Sentence and the punctuation require the 


adoption of the first alternative, while in | 
support of the second the Government ap- 
peals to the evident meaning of the en- 

| should give 


tire section, the legislative history, and 
settled departmental interpretation. 


It is to be noted that of the 11 clauses 
following the first, three contain references | 


to periods of time after entry within which 
the descriped aliens may be deported. 
Thus, with' reference to the classes which 
may be shortly defined as “anarchists” and 
“convicts,” the phrase used is “at any time 
after entry”; concerning those who have 
entered without inspection, the limitation 
is “at any time within three years after 
entry.” Respecting the remaining seven 
categories contained in as many separate 
clauses (including that applicable to this 
case, “any alien who manages * * * any 
house of prostitution * * *;”) no words 


of time are employed. Certainly, then, the | 
five-year limitation of the first clause does | 


not apply to all the subsequent ones; and 
since the phrase has a proper office in 


qualification of the class specified in the | 


clause in which it appears, its effect should 
be limited to that class and not carried 
over to the others. 


It has often been said that punctuation | 
is not decisive of the construction of a | 


statute. Hammock v. Loan and Trust Co., 
105 U. S. 77; Ford v. Delta & P. Land Co., 
164 U. S. 662; Barrett v. Van Pelt, 268 U. 
S. 85; United States v. Shreveport Grain 
& Elevator Company, 287 U. S. —. Upon 
like principle we should not apply the rules 
of syntax to defeat the evident legislative 
intent. 

The meaning of the sentence is made 
even plainer by the third proviso, which is: 

“Provided, further, That the provisions 
of this section, with the exceptions herein- 
before noted, shall be applicable to the 


would carry into all subsequent clauses 


The evident purpose is to | 





| riod of limitation with 


classes of aliens therein’ mentioned irre- 
spective of the time of their entry into the 
United States:” 

There is nothing upon which this pro- 
viso may operate if such of the preceding 
clauses as contain no time limitation are 
qualified by the words of the first fixing 
the limitation at five years; not so, how- | 
ever, if each clause containing a time lim- | 
itation is read separately as an exception 


We must look to the whole of the section, 
in order not to give undue effect to par- 
ticular words or clauses (Brown v. Du- 
chesne, 19 How. 183, 194; Pollard v. Bailey, | 
20 Wall. 520, 525), and when so read the 
proviso precludes a construction which 


tne five-year limitation contained in the | 
first. 





tory of section 19 shows that it is a com- | 
pilation of earlier acts specifying different | 
grounds for deportation; that in the prior 
legislation affecting aliens managing 
houses of prostitution, etc., no time limita- 
tion was included and that in combining | 


those acts to form the present section | 


Congress did not intend to impose a pe- 
respect to this 


cause for deportation. (Note No. 2.) The 


| administrative interpretation, as evidenced 


| by the applicable Rules of the Bureau of | 
over from the clause in which it appears | 


Immigration adopted in 1917 and carried 


| forward in later regulations, has been uni- 
ject clause, including that applicable to | 


form to the effect that no time limitation 
is applicable in a case like the present. 
(Not No. 3.) The failure of Congress to 


alter or amend the section, notwithstand- | 


ing this consistent construction by the 
department charged with its enforcement, 
creates a presumption in favor of the ad- 
ministrative interpretation, to which we 
great weight, even if we 
doubted the correctness of the ruling of 
the Department of Labor. Fawcus Ma- 
chine Co. v. United States, 282 U. S. 375, 
378; McCaughan v. Hershey Chocolate Co., 
283 U. S. 488, 492. 
The judgment is affirmed. 


Note No. 1—Ch. 29, 39 Stat. 874, 889. 

Note No. 2—Act of March 26, 1910, c. 128, 
section 2, 36 Stat. 263; Senate Report No. 352, 
to accompany H. R. 10384 (64th Cong., Ist 
Sess.). 

Note No. 3—Rules of Bureau of Immigration, 
May 1, 1917 (1st Ed., May, 1917), rule 22; 2d Ed., 
November, 1917; 3d Ed., March, 1919; 4th Ed., 
February, 1920; Sth Ed., December, 1920; 6th 
Ed., September, 1921; 7th Ed., August, 1922. 
See, also Rules of the Bureau of Immigration, 
Feb. 1, 1924, p. 31, and of July1,1925,p.63. 

xx«rk 


The court ruled that a cash bonus 
received by the petitioner oil company 
between 1913 and 1918 as lessor of 
mineral property may be treated as 
a return of capital for the purpose 
of computing the company’s depletion 
allowance, in determining its Federal 
income and excess profits taxes for 
1919 and 1920, and that the computa- 
tion by the Commissioner of the de- 
pletion was not unreasonable. 


MurpHy Ort COMPANY 
v. 
Davip BunNneT, COMMISSIONER OF INTERNAL 
REVENUE. 
Supreme Court of the United States. 
No. 80. 
On writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit. 
RaNnpOtPH E. Paut and Tuomas R. Demp- 
seY (Frrris D. Stone, A. CALDER Mackay, 
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Kenyon F. Lee, BrapNer W. Lee and 
Epwarp S. Rer Jr., with them on the 
brief), for petitioner; G. A. Younc- 
quist, Assistant Attorney General 
(THomas D. THacHER, Solicitor General, 
Wuitney NortH Seymour, Sewat. KEY, 
J. Lours MonarcH, WILBUR H. FRIEDMAN 
and J. P. Jackson with him on the 
brief), for respondent. 
Opinion of the Court 
Dec. 5, 1932 


Mr. Justice Stone delivered the opinion 
of thé Court. 

This case is here on certiorari, 286 U. 8. 
541, to review a judgment of the Court 


of. Appeals for the Ninth Circuit, 55 F. 
(2d) 17, which reversed arorder of the 
Board of Tax Appeals, 15 B. T. A. 1195, 


| and sustained a ruling of the CommiS- 
If more were needed the legislative his- | 


sioner of Internal Revenue fixing the 
amount of depletion to be allowed and 
deducted from royalties received by peti- 
tioner in 1919 and 1920 as the lessor of 
oil lands, in determing petitioner’s tax- 
able income for those years. 

In December, 1913, petitioner, the owner 
of two tracts of oil lands, leased them 
for stipulated net bonus payments, aggre- 
gating $5,173,595.18 and royalties .of one- 
fourth of the oil produced by the lessee. 
All the bonus payments were made before 
1919. Whether petitioner returned those 
payments as income or paid income tax 
on them for the years when received does 
not appear. During 1919 and 1920 peti- 
tioner received royalties from the leased 
lands. In returning its income for those 
years, it sought to deduct from the royal- 
ties received the entire original unit cost 
to it of the oil extracted during the tax- 
able period, without any diminution by 
reason of the bonus payments which it 
had already received. Under the applicable 
Revenue Act of 1918, c. 18, 40 Stat. 1057, 
bonus and royalties received by the lessor 
of an oil lease, after deductions allowed 


| by the taxing act, are taxable income.of 
| the lessor. See No. 26, Burnet v. Harmel, 


decided Nov. 7, 1932. The question to be 
decided is whether the Commissioner cor- 
rectly calculated the deduction for deple- 
tion for the years in question, by treating 
the bonus previously received by the peti- 
tioner, as a return of capital and by re- 
ducing pro tanto the depletion allowed on 
the royalties received in later taxable 
years. ; 
The court below sustained the Commis- 
sioner’s treatment of the bonus payments 
as advanced royalties for which depletion 
must be allowed under section 234 (a) (9), 


| Revenue Act of 1918, to the extent that 


they represent a return of capital, and 


| held erroneous the conclusion of the Board 


of Tax Appeals that the entire bonus was 
taxable income. The correctness of this 


| decision must first be determined, for if 


the Board was right in ruling that the 
bonus was not subject to a depletion al- 
lowance, the method of computing the de 
pletion to be allowed on the royalties re- 
ceived during the taxable years in question 
would present no problem. The taxpayer 
would be entitled to deduct the full cap- 
ital investment per barrel in the oil ex- 
tracted during those years. 

Section 234(a) (9) of the 1918 Act in- 
cludes in the authorized deductions from 
gross income: S 

“(9) In the case of mines, oil and gas 
wells, * * * a reasonable allowance for 
depletion and for depreciation of improve- 
ments, according to the peculiar conditions 





8 


fn each case, based upon cost including 
eost of development not otherwise de- 


INDEX 
pace 48 


ducted: * * * such reasonanie allowance in ; 


ajl the above cases to be made under rules 


and regulations to be prescribed by the | 


Commissioner with the approval of the 
Secretary. In the case of leases the de- 
ductions allowed by this paragraph shall 
be equitably apportioned between the 
lessor and the lessee; * * *.” 


We think it no longer open to doubt , 
that when the execution of an oil and gas | 
lease is followed by production of oil, the | 
bonus and royalties paid to the lessor both | 


involve at least some return of his capital 
investment in oil in the ground, for which 


a depletion allowance must be made under | 


section 234. See Burnet v. Harmel, supra. 
This is obvigus where royalties alone are 
insufficient to return the capital invest- 
ment. A distinction between royalties and 


bonus, which would allow a depletion de- | 


duction on the former but tax the latter 
in full as income, when received, making 


no provision for a reasonably anticipated | 


production of oil on the leased premises, 


would deny the “reasonable allowance for | 


depletion” which the statute provides. 
The harsh operation of such a rule with 
respect to taxpayers generally is apparent 
and is emphasized by the opportunist char- 
acter of petitioner’s argument here. The 
rule for which it contends can operate to 
its advantage only if it fortuitously escapes 
payment of any tax on the bonus pay- 
ments, which it insists shall be treated as 
income without the deduction of any de- 
Pletion allowance. 


Doubts, if any, whether the statute au- 
thorizes depletion of bonus payments, have 
been definitely set at rest by the repeated 
reenactment, without substantial change, 
of the provisions of section 234(a)y (9), 
(Note No. 1), since the promulgation of 
treasury regulations providing for such 
depletion. (Note No. 2.) See Burnet v. 
Thompson Oil & Gas Co 283 U. S. 301, 
307-8; Brewster v. Gage, 280 U. S. 327, 
337; National Lead Co. v. United States, 
252 U. S. 140, 146-147. 


The question remains whether the 
method followed by the Commissioner in 
this case in allocating depletion to bonus 
and royalties failed to afford that “rea- 
sonable allowance” for depletion which the 
Statute provides: 

Article 215, Treasury 
(1920 ed.) provided: 

““(a) Where a lessor receives a bonus or 
other sum in addition to royalties, such 
bonus or other sum shall be regarded as a 
return of capital to the lessor, but enly to 
the extent of the capital remaining to be 
recovered through depletion by the lessor 
at the date of the lease. If the bonus ex- 
ceeds the capital remaining to be recovered. 
the excess and all the royalties thereafter 
reecived will be income and not depletable. 
If the bonus is less than the capital re- 
maining to be recovered by the lessor 
through depletion, the difference may be 
recovered through depletion deductions 
based on the royalties thereafter received. 


Regulations 45 


Note No. 1—Section 234(a)(9, Revenue Act 
of 1921, 42 Stat. 237, 256; section 234(a)(8), 
Revenue Act of 1924, 43 Stat. 253, 284; section 
234(a)(8), Revenue Act of 1926, 44 Stat. 9, 42; 
section 23(1), Revenue Aq of 1928, 45 Stat. 
791 800; section 23(1), Revenue Act of 1932, 
47 Stat. 173, 180. 

Note No. 2—Article 215(a) Treasury Regula- 
tions 45 (1920 ed.), Revenue Act of 1918, con- 
tinued intact in Art. 215(a), Treasury Regula- 
tions 62, Revenue Act of 1921; Art. 
216(a), Treasury Regulations 65, Revenue 
Act of 1924. The amendment of sub- 
division (a), Nov 13, 1926, by T. 
D. 3938, V-2 C. B. 117, appears in Art. 216(a), 
Treasury Regulations 69, Revenue Act of 1926; 
Art. 236(a), Treasury Regulations 74, Revenue 
Act of 1928. See, also, the minimum royalty 
provision in Art, 236(b) of Regulations 74. 
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| The bonus or other sum paid by the lessee 
| for a lease made on or after March 1, 1913, 
' will be his value for depletion as of date of 
acquisition.” 

| This paragraph of the regulation was 
amended, Nov. 13, 1926, by Treasury De- 
|} Cision 3938, V-2, C. B. 117, to read as fol- 
lows: 

“(a) Where a lessor receives a bonus in 
addition to royalties, there shall be allowed 
as a.depletion deduction in respect of the 
bonus an amount equal to that proportion 
of the cost or value of the property on the 
basic date which the amount of the bonus 
bears .to the sum of the bonus and the roy- 
ayties expected to be received. Such allow- 
ance shall be deducted from the amount 
remaining to be recovered by the lessor 
through depletion, and the remainder is re- 
coverable through depletion deductions on 
the basis of royalties thereafter received.” 


| The important difference in operation 


| between the regulation before its amend- 
ment and after, is in the case where the 
Commissioner properly finds inat the sum 
of the bonus and expected royalties ex- 
ceeds the lessor’s capital investment in 
the oil in the ground. 
the bonus were $1,000,000 and the esti- 
mated royalties were $2,000,000 and the 
capital investment of the lessor in the 
oil in the ground, to be depleted, were $2,- 
| 000,000, the allowed depletion for return 
of the capital investment would be de- 
ducted, one-third from the bonus and 
| two-thirds from the royalties as received: 

The regulation thus operates to dis- 
tribute the lessor’s anticipated profit or 
the taxable net income to be derived from 
the extraction of all the oil ratably be- 
tween the bonus and royalties, so that 
the estimated profit element in each will 
be taxed as received, subject to such read- 
justments of capital account as are au- 
thorized by paragraphs (c) and (d): of 


the amended regulation, in the event. of | 


termination, abandonment, or expiration 
of the lease before all the oil is extracted. 
But if the bonus and expected royalties 
together are not found to exceed the 
capital investment of the lessor, the entire 
bonus received in advance of 


lation as well as before, as a return of 
capital, since, in that case, the expected 
royalties added to the bonus are, by 
hypothesis, sufficient to return no more 
than the lessor’s capital. 

Such was the case here. In determin- 
ing petitioner’s depletion allowance for the 
two years in question, the Commissioner 
made no specific determination of the “ex- 
pected royalties” from the leased lands. 
But such a determination was of conse- 
quence in allocating depletion to the bonus 
only in the event that the total of bonus 

| and expected royalties exceeded the in- 
| vested capital of the taxpayer. No facts 
| appear which would have justified such 
| a finding and, without it, the require- 
ments of the amended regulation were 
satisfied by treating the whole bonus as 
a return of capital, and deducting from 
the depletion allowance on each barrel of 
the royalty oil the proportion of the 
capital investment already 
the bonus. That is what the Commis- 
sioner did. / 

He determined, on the basis of engi- 
neers’ reports, the total amount of oil in 


its value as of March 1, 1913. 


The computation necessarily revealed the 
per barrel capital investment in oil in the 
| ground at the date of the lease. By mak- 
| ing certain necessary capital investment 


If, for example, | 


royalties | 
must be tregted, after the amended regu- | 


returned by | 


| the amended 
| to have 
the ground at the date of the lease and | 
This he | 
\ treated as petitioner’s capital investment, | 

to be returned by the depletion allowance. | 
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adjustments, reflecting oil extraction dur- 


| ing the years before 1919, the detail of 


which is not now important, he arrived at 
the per barrel capital investment of peti- 


| tioner in oil in the ground in 1919 and 
| 1920, the figure which would represent the 


actual amount of depletion of the capital 
investment for each barrel of oil extracted 
during those years, if there had been no 
bonus payments. His method of bringing 


| the bonus into the computation amounted, 
| in effect, to dividing the amount of the 


bonus by the total number of barrels of 


royalty oil in the ground, as indicated by 


the engineers’ reports. The result repre- 
sented the amount to be deducted from 
the depletion allowance per barrel of roy- 
alty oil which would otherwise have been 
made for those years. Stated in another 
way, the total amount of the bonus was 
deducted from petitioner’s total capital 
investment in oil in the ground returnable 
by depletion allowances, with a corre- 
sponding reduction in the per barrel 
capital investment in the oil reserve. Thus 
the Commissioner treated the whole of the 
bonus as a return, in advance of abstrac- 
tion of the oil, of a part of the petitioner’s 
capital investment in tlfe oil in the,ground, 
with which it would part, in a technical 
legal sense, only upon abstraction. .In 
consegence, the deduction for depletion al- 
lowed on royalties received in 1919 and 
1920 was reduced; it is of this reduction 
that petitioner complains. 

We think the Commissioner’s method 
“reasonable” within the meaning of the 
Statute. The deduction for depletion from 
the bonus payments, which the statute 
requires, must either be made after the 
process of extracting the oil is complete, 
to the extent that the royalties received 
have been insufficient to replace invested 
capital, with the attendant inconvenience 
of indefinite postponement of the allo- 
cation of the bonus to income and return 
of capital, or a formula must be adopted 
by which the appropriate allocation may 
be made as the two classes of gross in- 
come, bonus and royalties, are received. 

That formula the regulation purports to 
furnish. Where the estimates are rea- 
sonable, the formula affords a fair and 
convenient method of avoiding the pres- 
ent taxation of the bonus, when received, 
as income; in the face of the probability 
that it will ultimately prove not to be 
such. It will not fail to provide, with 
reasonable certainty, for the restoration of 
capital to which the taxpayer is entitled, 
if the oil extracted equals or exceeds the 
amount originally estimated. If less than 
that amount, it does not preclude revision 
and necessary adjustments, as errors ap- 
pear probable. In addition, provision is 
made by subdivisions (c) and (d) of the 
regulation, as amended, for such necessary 
capital readjustments as may be occa- 
sioned by the termination, abandonment 
or expiration of the lease before all the 
oil is extracted. 

The method of computation provided by 
regulation must be taken 
received the approval of Con- 
gress, for, as already noted, the provisions 
of article 215(a), as amended, have been 
continued in the Treasury Regulations 
since 1926 and those of section 234(a) (9) 
of the Revenue Act of 1918 have been 
reenacted without substantial change in 
the Revenue Acts of 1928 and 1932. 

The problem here is different from that 
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involved in Burnet v. Thompson Oil & 
Gas Co., supra. There it was held, inter- 
preting section 234(a) (9), that the part 
of the depletion not allowed by the 1913 
statute in the year in which it occurred 


could not be carried over and added to | 


the depletable base used in computing 
the tax for a later year under the 1918 
Act, which allowed depletion in full. Here 
an anticipated depletion of capital is to 


be returned from bonus and future royal- | 
to the extent that the applicable 


ties, 
statutes allow, and the problem is to allo- 
cate such anticipated depletién to a pay- 
ment made in advance of its occurrence. 
This allocation is permitted by the statute. 


Petitioner argues, nevertheless, that the | 


regulation is unreasonable because it re- 


quires the Commissioner to estimate prob- | 


able royalties which are dependent on the 
frequently unforeseeable future 
value of oil. But the regulation does not 
require him to make-estimates which are 
unreasonable, for where none can be made 
with reasonable accuracy the Commis- 


sioner cannot find that “the sum of the | 
bonus and royalties expected to be re- | 
ceived” exceeds the capital investment. In | 
the whole of the bonus will | 


that event, 
be treated, as in this case, as a return 
of capital. We cannot say that such a re- 
sult is unreasonable on its face. The exi- 
gencies which “the peculiar conditions of 
each case” may presént, we need not now 
consider. It is also unnecessary to inquire 
under what circumstances the application 
of the regulation may fail to comply with 
the statute because _the appraisals which 
are made are extravagant or impossible. 
In the case before us the accuracy of 
every estimate of the Commissioner is un- 


challenged. It cannot be said that the reg- | 


ulation, as applied here, was unauthorized 
by the statute because inadequate for its 
purpose or inconvenient or unjust in its 
operation. ee 

Finaliy petitioner urges that as the Com- 
missioner failed to find the expected roy- 
alties to be received under the lease, the 


court below should have exercised its dis- | 


cretion to remand the case to the Board 


of Tax Appeals for a rehearing. Section 


1003 (b), Revenue .Act of 1926, 44 Stat. 


9, 110. As we have said above, the record | 
does not disclose any facts from which the | 
might be determined. | 


expected royalties 
Neither the petitioner nor the Commis- 
sioner asked opportunity to supply such 


facts. It does not appear whether such an | 
estimate could be made, or that, if made, | 


the sum of the bonus and expected royal- 
ties would exceed the petitioner’s capital 
investment, returnable by depletion. Hence, 
no, case was made calling for the court 


below to exercise its discretion in peti- | 


tioner’s favor. 
Affirmed. 
x *k 


A provision in the North Dakota 
“warranty law” relating to sales of 
certain types of farm machinery, 
which specifically makes void any 
contract of a purchaser waiving his 
rights to rescind the sale if th'e ma- 
chinery proves unsatisfactory within 
a reasonable time, was upheld. In 
affirming the lower court, the high, 
tribuna! ruled that the provision was 
not an arbitrary and unreasonable re- 
straint*upon the liberty of contract 
guaranteed by the Fourteenth Amend- 
ment, particularly in view of the pur- 
pose of the statute, 


market | 


| 


ADVANCE-RUMELY THRESHER- COMPANY, INC., | 


Vv. 
A. M. Jackson. 
Supreme Court of the United States. 
No, 33. 
On appeai from the Supreme Céurt of 
Nofth Dakota. 
Howarp G. Futter (MatTHEW W. MurpPHy 


and JosePH M. Powers with him on the | 


brief), for appellant; Witt1am LEMKE 
(JacoBsON '‘& Murray with him on the 
brief), submitted case for appellee. 


Opinion of the Court 
Dec. 5, 1932 

Mr. Justice Butter delivered the opin- 
ion of the Court. 

By this appeal we are called on to de- 
cide whether as construed below a statute 
| of North Dakota, c. 238, Laws 1919, is 
| repugnant to the due process or equal 
protection clause of the Fourteenth 
Amendment. It declares: 

Sec..1. Reasonable Time to Discover De- 
fects. Any person, firm or corporation pur- 
chasing any gas or oil burining tractor, gas 
or steam engine, harvesting or threshing 
machinery for their own use shall have a 
reasonable time after delivery for the in- 
spection and testing of the same, and if it 
does not prove to be reasonably fit for the 
purpose for which it was purchased the 
purchaser may rescind the sale by giving 
notice within a reasonable time after de- 
livery to the parties from whom any such 
machinery was purchased, or the agent who 
negotiated the sale or ‘made delivery of such 
personal property or his successor, and plac- 
ing same at the disposal of the seller. 

Sec. 2. Provisions Contrary to Preceding 
Section Void. Any provision in any writ- 
ten order or contract of sale, or other con- 
tract which is contrary to any of the pro- 
visions of this act is hereby declared to be 
against public policy and void. 

The complaint of appellee, plaintiff be- 
low, shows the following facts. Aug. 
1928, defendant, in consideration of $1,360 

be paid by plaintiff according to his 
three promissory notes given therefor, sold 
and delivered to the latter a harvester- 
combine to be used for the cutting and 
threshing in a single operation of grain 
raised by him. Plaintiff undertook by 
means of the machine so to cut and thresh 
his crop, but upon a fair trial and test 
| he found that it was defective and could 
not be used or made fit to operate for the 
purpose. Sept. 5, he rescinded the sale in 
the manner prescribed by the statute. His 
notes remaiaed wholly unpaid. He prayed 
judgment that defendant return them to 
him for cancellation. The answer, assert- 
ing that the statute is repugnant to the 
due process and equal protection clauses, 
does not deny the complaint but avers 
that plaintiff gave defendant a written 
order by which he waived all warranties, 
express, implied or statutory, and uncon- 


ditionally promised to pay the price repre- | and oil-burning harvester 


sented by the notes. Plaintiff demurred. 
The trial court sustained the demurrer 


on its answer, gave plaintiff judgment in 


accordance with the prayer of the com- | 
affirmed. | 


| plaint. The 
—N.D. —. 

On the facts alleged in the complaint, 
section 15 


Supreme Court 


defendant that the machine was reason- 
| ably fit in a single operation to cut and 
thresh plaintiff's grain. 


Mfg. Co. v. Frank, 57 N. D. 295, 299. But 


| it left plaintiff free to waive such war- | 


ranty and to purchase on the terms re- 


| ferred to in the answer. Section 71. Min- 


| neapolis Threshing Mach. Co. v. Hocking, | 


| 54.N. D. 559, 569. 


13, | 
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The question is whether the challenged 
enactment of 1919 may prohibit. sueh 
waivers as contrary to public policy and 
void, and so limit the right of seller and 
purchaser to contract. While that right 
is a part of the liberty protected by the 
due process clause, it is subject to such 
restraints as the State in the exertion of , 
its police power reasonably may put upda 
it. But freedom of contract is the gen- 
eral rule and restraint the exception. The 
exercise of legislative authority to abridge 
it can be justified only by the existence 
of exceptional circumstances. Adkins v. 
Children’s Hospital, 261 U. S. 525, 545, 546 
and cases cited. In determining the 
validity of a legislative declaration that 
a contract is contrary to public policy, re- 
gard is to be had to the general rule that 
competent persons shall have the utmost , 
liberty of contracting and that it is only 
where enforcement conflicts with domi- 
nant public interests: that one who has 
had the benefit of performance by the 
other party to a contract will be permitted 
to avoid his own promise. Cf. Steele vy. 
Drummond, 275 U. S. 199, 205. Twin City 
Co. v. Harding Glass Co., 283 U. S. 353, 
356. 

The object sought to be attained by 
the statute under consideration is to pro- 
tect farmers in an agricultural State 
against losses from investments in im- 
portant machines that are not fit for the 
purposes for which they are purchased and 
to guard against crop losses likely to re+ 
sult from reliance upon such machihes, 
It applies only to sales made to purchasers 
requiring for their own use the relatively 
complicated and costly implements re- 
ferred to in section 1. These are used on 
farms producing grain, and the raising 
of such crops is North Dakota's principal 
industry. Enormous quantities of farm 
machinery are required in that State, and 
expenditures therefor constitute a large 
part of the total investment in farm land 
and equipment. Most, if not all, of the 
tractors, engines, harvesters and threshers 
referred to are made outside North Dakota 
by a few manufacturers who, through their 
agents or dealers, sell them directly to 
farmers. Forms of sales contracts gen- 
erally used are prepared by sellers and, 
as pointed out in the opinion of the State 
supreme court, the tendency has been to 
restrict the rights of purchasers and to 
lessen the liability of sellers. Such mas 
chines can properly be tested ohly during 
seasons in which they awe used and, es- 
pecially in the case of harvester and 
thresher combines, these periods are short. 
The machine sold to plaintiff is a gas 
and ‘thresher 
designed for such 


combine. Machines 


and, defendant having elected to stand | purposes are necessarily complex and even 


under favorable conditions their effective 
use requires skill, experience and re- 
sourcefulness on the part of operators. In 
determining whether they are reasonably 


| suitable and fit for the purposes intended, 


(1) of the Uniform Sales Act, | 
| Laws 1917, c. 202, implied a warranty by | 


Allis-Chalmers | 


there is involved a consideration of the 
kind and condition of the crops to be har- 
vested, the periods during which they re- 
main recoverable after becoming suffi- 
ciently ripe and dry to be contemporane- 
ously cut and threshed, the amount and 
kind of weeds and other foreign vegetation 
growing with the grain, the topography 
of the fields, and the rainfall, dew and 
humidity. Such combines have not been 
long known or much used in the grain- 
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raising Northwest, and undoubtedly there 
are ample grounds for a legislative finding 


that the farmers of North Dakota as a | 


class are not sufficiently familiar with 
them to be able, without actual test, to 
form an intelligent opinion as to their fit- 
ness to cut and thresh in a single opera- 
‘tion or whether they safely may be re- 


garded as dependable for use on their 
farms. If they were relied on generally 
in that State and should fail in the fields, 
thé resulting losses would be of such mag- 


nitude and public concern as to warrant 
thé adoption of measures calculated to 


guard against them. 

The regulation imposed seems well cal- 
culated to effect the purposes sought to 
be attained. The evils aimed at do not 
necessarily result from misrepresentation 
or, any fraud on the part of the sellers, 
and at least one of the purposes of the 
legis!ation is to lessen losses resulting from 
purchasers’ lack of capacity, without op- 
portunity for inspection and trial, to’de- 
cide whether the machines are suitable. 
The statute prevents waiver of the war- 
ranty of fitness implied by the State law. 
Such warranties tend to restrain manu- 
facturers from selling unfit or defective 
machines and also from selling any—even 
those of appropriate design and construc- 
tion for operation in some regions—for use 
in places or under conditions not permit- 
ting effective service. And the right of 
inspection, test and rescission that the 
statute assures to purchasers enables 
them, free from peril of serious mistakes, 
deliberately to consider whether such ma- 
chines are reasonably suitable or fit for 


the purposes for which they want to use | 


them. There is nothing in this case to 


suggest that, under the guise of permissi- | 


ble regulation, the State unreasonably de- 
prives sellers of such machines of their 


right freely to contract or that in its prac- | 


tical operation the statute arbitrarily bur- 


dens their business.’ Burns Baking Co. v. | 


i e | 
Waauer v Dalner | lands for the production of coal and cok 


| for a specified period, in consideration of | 
order to ameliorate the evils found inci- | 


Bryan, 264 U. S. 504. 
Bros. Co., 270 U. S. 402. The State, in 
dent to waivers of implied warranties of 
fitness, merely declares that such agree- 
ments in respect of the sale of the desig- 
nated machines are contrary to public 
policy and holds the parties to the just 
and reasonable rule prescribed by section 
15 (1) of the Sales Act. Upon the ques- 
tion of due process more need not be said. 

The character of the machines, the need 
of tests to determine their fitness, the 


serious losses that ensue if in actual use | 


they prove unfit and the other considera- 
tions 2lluded to plainly warrant the classi- 
fication and special regulation of sales 
prescribed by the statute. 


We find no substantial support for the | 


contention that the statute complained of 


violates the due process or equal protec- | 


tion clause of the Fourteenth Amendment. 
Frisbie v. United States, 157 U. S. 160, 165. 
Orient Insurance Company v. Daggs, 172 
U. S. 557, 563, et seq. Patterson v. Bark 
Eudora, 190 U. S. 169, 173. Whitfield v. 
Aetna Ins. Co., 205 U. S. 489, 495. Chicago, 
B, & Quincy R. R. Co. v. McGuire, 218 U. 
S. 549, 564, et seq. National Ins. Co. v. 
Wanberg, 260 U. S. 71. 
Judgment affirmed. 


Mr. Justice Stone and Mr. Justice Car- | 


pOzo concur in the result. 


SUPREME COURT DECISIONS 


| Royalties received by the petitioner 


coal company after the effective date 
of the Sixteenth Amendment under 
leases oj coal land, with mining rights, 
executed before the amendment, were 
held to constitute income for Federal 
taxation purposes, although it was 
contended that under State law the 
leases constituted sales of coal in 
place. An earlier judgment against a . 
collector of internal revenue in an ac- ° 
tion brought by the petitioner in a 
Federal court, on the question oj de- 
pletion, involving taxes for other tar- 
able years than those in the present 
case, was held not res judicata of this 
case. 


BaNnKErs PocaHontas Coa CoMPANY 

v. 
COMMISSIONER OF INTERNAL REVENUE; 

D. J. F. STROTHER 

v. 
COMMISSIONER OF INTERNAL REVENUE. 
Supreme Court of the United States, 

Nos. 104-5. 

| On writs of certiorari to the Circuit Court 
of Appeals for the Fourth Circuit. 


Mason, Spatpinc & McATEE and Goopy- 
KOONTZ and Staven With him on the 
brief), for petitioner; 
quist, Assistant Attorney General 
(THomas D. 'THacuer, Solicitor General, 
Wuitney NortH Seymour, Sewat. Key, 
ANDREW. D. SHARPE and ErwIn N. Gris- 
WOLp with him on the brief), for re- 
spondent. 


Opinion of the Court 
Dec. +5, 1932 
Mr. Justice Stone delivered the opinion 
of the court. 


Petitioner, in. 1912, acquired West Vir- 
ginia coal lands in fee and, by assignment 
from the prior owners, certain leases or 





contracts entered into by them with vari- | 


ous coal operators, by which the latter ac- 
quired the right to enter upon and use the 


stipulated royalties for the coal and coke 
produced, including minimum royalty pay- 
ments in each year. In determining peti- 


| tioner’s income and profits taxes for the | 
years 1920 to 1926, the Commissioner of | 
Internal Revenue treated the royalty pay- | 
ments, after deducting a depletion allow- | 


ance of 3.6 cents per ton of coal mined, 
| as taxable income of petitioner, and as- 
sessed a corresponding increase in the tax. 


was sustained, both by the Board of Tax 


Appeals, 18 B. T. A. 901, and the Court of | 


Appeals for the Fourth Circuit, 55 F. (2) 
626. 
on a petition which assails the judgment 
below on three grounds, which will be 
separately considered. 

First. It is insisted that no part of the 
royalties is taxable income of petitioner. 
Petitioner rests this contention on what is 


st ted to be a rule of law of West Virginia, | 
that under coal leases, like those presently | 


| involved, the title to the coal, in place, 
passes to the lessee or operator immedi- 
ately on execution of the lease. From this 


it is argued that the royalties received were | 
but payments for capital assets acquired |‘ 
| and sold by petitioner before the adoption | 
and that | 


of the Sixteenth Amendment, 





CAMDEN R. McATEE (WELLS GOODYKOONTZ, | 


G. A. Younc- | 





On appeal this ruling of the Commissioner | 


December 6, 1932 


either by the statute or by the Sixteenth 
Amendment, because not apportioned. 


The question whether payments of bonus 
and royalties from the lesse to the lessor 
of an oil lease are income within the 
meaning of the revenue laws taxing in- 
come, or a return of caiptal as upon a 
sale of the oil, was recently before this 
court in No. 26, Burnet v. Harmel, decided 
Nov. 7, 1932. Although it was contended 
there, as it is here, that by State law the 
title to the mineral content of the leased 


| land passed to the lessee upon execution 


of the lease, it was held that this charac- 
terization of he transaction in the local 
law did not affect the conclusion that the 
payments were gross income subject to 
tax, after the deductions allowed by the 
taxing act. The considerations which led 
to the conclusion that bonus and royalties 
paid to the lessor of Texas oil lands are 


‘| taxable income and not a conversion of 


capital, as upon a sale of capital assets, 
are equally applicable to West Virginia 
coal leases, whether the title to the coal 
passes to the lessee in place at the date 
of the lease, or only upon severance by 
the lease. 

The applicable statutes thus construed 
and applied do not tax any part of peti- 
tioner’s capital investment before March 1, 
1913. Section 234 (a) (9) of the Revenue 


| Act of 1918, c. 18, 40 Stat. 1057, 1077, and 
| regulations under it, require depletion al- 


lowances upon bonus .and royalty pay- 
ments received by the lessor of mineral 
lands, sufficient to provide for a return 
in full of his invested capital. The pro- 
visions of that section, and the related 
Treasury Regulations have been continued 
with the later revenue acts, see No. 80, 
Murphy Oil Co. v. Burnet, decided this 
day. The fact that the depletion allow- 
ance under the Revenue Act of 1913 was 
more limited is not pertinent here. Burnet 
v. Thompson Oil & Gas Co., 283 U. S. 301. 

Second. In a suit brought by the peti- 
tioner in the District Court for Northern 
West Virginia, Bankers Pocahontas Coal 
Co. v. White, Collector of Internal Reve- 
nue, with respect to taxes for the years 
1914 to 1919, it was held that petitioner 


| was entitled to a depletion allowance on 


royalties received from the leases involved 
in the present suit, of 5c per ton of coal 
mined. It is insisted that the deciSion in 
that case -was res adjudicata of that issue, 
and that in fixing the depletion allowance 
of the present case at 3.6c per ton, the 
court below and the Board of Tax Ap- 
peals erroneously refused to follow the 
decision of the District Court in the earlier 
case. With respect to this contention it 
is sufficient to say that the suit in the 
District Court was not against the Com- 
missioner of Internal Revenue, the re- 


| spondent here, but against the Collector, 


We granted certiorari, — U. S. —,| judgment against whom is not res ad- 


judicata agairist the Commissioner or the 
United States. Graham & Foster v. Good- 


| cell, 282 U. S. 409, 430; Sage v. United 
| States 250 U. S. 33; see Smietanka v. In- 


diana Steel Co. 257 U. S. 1; compare Union 
Trust Co. v. Wardell, 258 U. S. 537. 
Third. After the Board of Tax Appeals 
had filed {ts findings of fact and opinion, 
both respondent and petitioner submitted 
recomputations of the amount of the defi- 
ciency under the Board’s report, as pro- 
vided by Rule 50 of the Board’s Rules of 
Practice. In petitioner’s recomputation, the 
claim was made for the first time that 
the minimum royalty payments stipulated 


| their taxation as income is not authorized | by the leases had in some instances ex- 
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ceeded the amount of the per ton royalty | tent, a distribution of the royalty pay- | power goes on board said vessel, it is un- 


which would have been payable on actual 
production, and it was asked that the de- 
pletion allowance be computed upon the 
basis of the actual payments made, instead 
of upon the number of tons extracted. 
Petitioner, at a hearing on the recompu- 
tation, tendered evidence in support of this 
claim. The Board rejected the evidence 
and denied petitioners’ motion for a-re- 
hearing in order to present this conten- 
tion. The court below upheld this action. 

The Board is authorized to prescribe 
rules of practice and procedure for the 
conduct of proceedings before it. Section 
601, Revenue Act of 1928, c. 852,, 45 Stat. 
791, 871, 872, amending section 907(a), 
Revenue Act of 1924, as amended; see 
Goldsmith v. Board of Tax Appeals, 270 
U.S. 117. Rule 50 prescribes the procedure 
for computing the amount of the defi- 
ciency after the Board has heard and de- 
cided the issues raised and presented on 
the merits. 
hearing on the computation which it au- 
thorizes is to be “confined strictly to the 
consideration of the correct computation 


| the opinion of the court. 


In terms, it directs that the | 


of the deficiency or overpayment resulting | 


from the determination already made, and 
no argument will be heard upon or con- 
sideration given to * * * any new 
issues.” The Board has held that under 


the Rule new issues may not be raised and | 


urged on a hearing upon the computation. 
Great Northern Ry. Co. v. Commissioner, 
10 B. T. A. 1347, affirmed on other issues 
40 F. (2d) 372. The rule was a proper 
exercise of the power of the Board to pre- 
scribe the practice in proceedings before it. 
See O’Meara v. Commissioner, 34 F. (2d) 
390, 395; Boggs & Buhl v. Commissioner, 
’ 34 F. (2d) 859, 861; Metropolitan Business 
College v. Blair, 24 F. (2d) 176, 178; com- 
pare Sooy v. Commissioner, 40 F. (2d) 634. 

The purpose of the tendered evidence 
was to bring the case within the ruling of 


the Court of Appeals for the Ninth Cir- | 
cuit affirmed in No. 80, Murphy Oil Com- | 


pany vy. Burnet, supra, that bonus pay- 
ments to the lessor of a mineral lease are 
to be treated as advanced payments of 
royalties and depletion allowed. This-was 
a new issue. We need not consider the 
contention of the Government that it does 
not clearly appear either that the stipu- 
lated minimum payments exceeded the to- 
tal per ton royalties upon the leases or 
that, even if they did, the excess of the 
minimum royalties over the royalties com- 
puted on actual production can, upon a 
proper construction of the leases, be 
treated as advance payment of the per ton 
royalties to accrue in future years. It is 


ments received by the corporation and in- 
volved in its suit egainst the Commis- 
sioner. The ruling of the Commissioner 


in this case, that the amounts so dis- 
tributed from royalties were taxable in- 
come, was upheld by the Board of Tax 


of Appeals for the Fourth Circuit, 55 F. 
(2d) 626, which remanded the case to the 
Board for further proceedings, to enable 
the petitioner to offer additional testimony 
having a bearing on the correct computa- 
tion of the deficiency, in'accordance with 
The parties 
stipulate that the decision of this case 
shall be controlled by that of Bankers 
Pocahontas Coal Co. v. Commissioner of 
Internal Revenue, and the judgment be- 
low is accordingly affirmed. 
-& & 

A pilotage clause, in a pro forma 
contract used in previous dealings be- 
tween the parties, which provided 
that when the captain of any tug en- 
gaged in assisting a vessel, which is 
making use of her own /propelling 
power, goes on board said vessel, it 
is understood he becomes the servant 
of the owners of the vessel, which 
provides exemption for the owners 
and agents of the tug boat from lia- 
bility for damage, was upheld as valid 
by the court. The court affirmed a 
decision denying the petitioner a 
right to recover damages for alleged 
negligent towage. 


Sun Or CoMPANy 
v. 
DarzELL Towrnc Company, INc. 
Supreme Court of the United States. 
No. 38. 
On writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit. 

Frank A, Butt (O. D. Duncan and Rus- 
SELL T. Mount with him on the brief), 
for petitioner; CHauncey I. CrarK for 
respondent. . 


Opinion of the Court 
Dec. 5, 1932 


| 10n of the court. 


This is a suit in admiralty brought by 
petitioner in the southern district of New 


| York against respondent and three steam 


| tugs, Dalzellite, W. F. Dalzell, and Fred B. | mon carrier or bailee or bound to serve 


| Dalzell Jr., to recover damages alleged to 
| have been caused by their negligence to 


petitioner’s tank steamer Sabine Sun. The 
court dismissed the libel. 48 F. (2d) 598. 


| Petitioner appealed from so much of the 
| decree as dismissed the libel as to the 


not shown that the evidence tendered was | 


not available to the petitioner in ample 
time to present it before the Board had 
made and filed its findings of fact and 
opinion. Under the circumstances, we 
cannot say that the Board abused its dis- 
cretion in denying a rehearing. 

Affirmed. 

Mr. Justice Stone delivered the opinion 
of the court. 

The decision in this case, which is here 


towing company. The Circuit Court of 
Appeals affirmed. 55 F. (2d) 63. 
Respondent operates steam tugboats in 
and about New York harbor. May 14, 
1925, in anticipation of the arrival of the 
Sabine Sun, Turnbull, petitioner’s assist- 
ant marine superintendent, arranged by 


| telephone to have respondent send tugs 


to take her through waters leading to 


| Newark Bay and to a dock at Bergen 


| Point, 


on certiorari, — U. 8. —, turns on that in | 


No. 104, Bankers Pocahontas Coal Co., Pe- 


titioner, v. Commissioner of Internal Rev- | 


enue, just decided. 
Petitioner, a stockholder in the Bankers 


N. J. 
formal contratt concerning the service to 
be rendered. The agreement pieced out 
from the oral order and acceptance and 
prior like transactions between the parties 


| included as one of its terms the following 


Pocahontas Coal Co., received dividends | 


upon his stock which were, to some ex- 


clause: “When the captain of any tug 
engaged in the services of towing a vessel 
which is making use of her own propelling 





| or liable as such. 
| bailment, and the services covered by the 


There was no .writing or | 





derstood and agreed that said tugboat 
captain becomes the servant of the owners 
in respect to the giving of orders to any 
of the tugs engaged in the towage service 
and in respect to the handling of such. 
vessel, and neither the tugs nor their 


| owners or agents shall be liable for any* 
Appeals, 18 B. T. A. 901, and by the Court 


damage resulting therefrom.” 

On the next day the tanker anchored 
off Stapleton, Staten Island. The W. F, 
Dalzell came alongside and Bennett, her 
captain, went on board and acted as pilot: 
Using her own power and accompanied by 
the tug she got under way. The Dalzellite . 
joined them off St. George and thenee the- 
three vessels went on through the Kill van 
Kull. Off Port Richmond the Fred B. 
Dalzell Jr. became part of the flotilla. 
Fort, her captain, then went upon the 
tanker and acted as pilot, relieving Ben- 
nett. The tanker’s captain, his third offi- 
cer, a quartermaster and Turnbull were 
also there. She continued on her way 
using her own propelling power and as- 
sisted by the tugs. When rounding Ber- 
gen Point she went aground outside the 
channel, and it was then, as alleged in- 
the libel, that she sustained the damages 
for which petitioner seeks to recover. She 
was backed off the obstruction, turned 


| into the channel and without other mis- 


hap taken to the dock. 

In view of petitioner’s failure to appeal 
from the dismissal as to the tugs, we must 
assume that as to them petitioner failed to 
make out its case and that the stranding 
of the tanker was not in whole or in part 
due to any fault of theirs. It was not 
shown that respondent was to have or at 
any time did have control of the tanker 
or that it agreed or undertook to do more 


| than to furnish tugs to assist her while 
| using her own 


propelling power., Her 
f : 
master, officers and crews were at their 


| stations, and her propelling power and 


steering appartus were used to bring her 
to destination. And if the pilotage clause 


| is valid, the tug captains while on board: 


the tanker and respectively acting as her- 


| pilot were for that turn the servants of 


petitioner and the respondent may not be 


F . : | held responsible for any act or omission of 
Mr. Justice Burter delivered the opin- | 


theirs during the period of that service. 
The validity of its applicable provision 
cannot reasonably be doubted. So far as 
concerns the service to be rendered under 
the agreement, respondent was not a com- 


Towage does not involve 


Stevens 
285 U. S. 195, 200. 


contract were less than towage. 
v. The White City, 


| There is no foundation in this case for 


the application of the doctrine that cem- 
mon carriers and others under like duty to 
serve the public according to their capacity 


| and the terms of their undertaking cannot 


by any form of agreement secure exemp- 
tion from liability for loss or damage 
caused by their own negligence. Railroad 
Company v. Lockwood, 17 Wall. 357. Liv- 
erpool Steam Co. v. Phenix Ins. Co., 129 
U. S. 297, 440. 

Respondent had no eclusive privilege 
or monopoly in respect of the services 
that petitioner desired to have performed 
for its tanker. And petitioner was under 
no compulsion to accept the terms of 
respondent's pilotage clause. There is 


| nothing to suggest that the parties were_ 


not on equal footing or that they did not 
deal at arm’s length. “There is no rule 
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of public policy which denies effect to 
their expressed intention, but on the con- 
trary as the m&tter lies within the range 
of permissible agreement, the highest 
public policy is found in the enforcement 
of the contract which was actually made.” 
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! 


Santa Fe Railway v. Grant Brothers, 228 | 


U. S. 177, 188. 


Respondent's responsibility is not to be 
extended beyond the service that it uader- 
took to perform. It did not furnish pilot- 
age. 
while upon the assisted ship would be the 
servants of her owner is an application 
of the well-established rule that when 
one puts his employe at the disposal and 
under the direction of another for the 


The provision that its tug captains | 


performance of service for the latter, such , 


employe while so engaged acts directly 
for and is to be deemed the employe of 
the latter and not of the former. Denton 


v. Yazoo & M. V. R. Co., 284 U. S. 305, | 
308. It would be unconscionable for peti- 
tioner upon occurrence of a mishap to | 
repudiate the agreement upon which it 


obtained the service. 


The decree under consideration is not | 
in conflict with the decisions of this court | 


cited by petitioner, The Steamer Syracuse, 
12 Wall. 167, and Compania de Nave- 
gacion v. Ins. Co., 277 U. S. 66. Neither 


involved an agreement similar to the pro- | 


visions of the pilotage clause on which 
this case turns. 
Decree affirmed. 
xk 

A fine could be imposed by the 
Secretary of Labor on respondent un- 
der section 6 oj the Quota Act of 
1921 for bringing to this country an 
alien who claimed exemption jrom 
the quota restrictions_on the ground 
he was coming as a temporary visitor 
and who possessed an American con- 
sular visa which indicated he was 
erempt from the quota, but who, on 
arrival, was found by immigration of- 
ficials to be a quota immigrant 
brought to the United States in ez- 
cess of the quota limitations, although 
the respondent acted in good faith 
in transportine the alien. The court 
reversed a decision by a circuit court 
of appeals which held that the con- 
sular visa and notation thereon justi- 
fied the respondent in bringing the 
alien to the United States without in- 
vestigation as to his true status. 


Puitrp ELTING, COLLECTOR, ETC., 
Vv. 
NortH GERMAN LLOYD. 
Supreme Court of the United States. 
No. 42. ; 

On writ of certiorari to the Circuit Court 

of Appeals for the Second Circuit. 
CuHaRLEs B. Ruac, Assistant Attorney Gen- 

eral (THomAsS D. THACHER, Solicitor Gen- 

eral, BRADLEY B, GILMAN, Pau. D. MILLER 





1 
United States an alien, inadmissible under 
that act. Upon pleadings and affidavits. 
the District Coutr gave summary judgment 
for the respondent which was affirmed by 
th. Court of Appeals for the Second Cir- 
cuit, 54 F. (2d) 997. The case is here on 
certiorari, 286 U. S. 538. 

The Quota Act of 1921 imposed restric- 
tions on the number of immigrants of any 
nationality who might annually be ad- 
mitted to the United States, but provided 
by section 2(a) (4) that the restriction 
should not apply to “aliens wisiting the 
United States as tourists or temporarily 
for business or pleasure.” The 1922 amend- 
ment of the act added section 6, (Note | 
No. 1) which provides: 

That it shall be uniawful for any person 
* * * to bring to the United States * * * 
any alien not admissible under the terms of 
this act or regulations made thereunder, 
and if it appears to the satisfaction of the 
Secretary of Labor that any alien has been 
so brought, such person * * * shall pay to 
the collector of customs * * * the sum of 
$200 for each alien so brought, and in ad- 
dition a sum equal to that paid by such 
alien for his transportation * * * such lat- 
ter sum to be delivered * * * to the 
aan? * %, . 

The section also provides: 

Such fine shall not be remitted or re- 
funded unless it appears to the satisfaction 
of the Secretary of Labor that such inad- 
missibility was not known to, and could 
not have been ascertained by the exercise 
of reasonable diligence by, such person * * * 
prior to the departure of the vessel * * °, 

The record in the present case raises no 


| question of the correctness or sufficiency 
| of the procedure before the Secretary of | 


Labor. The only issue is the legality upon 
the unchallenged facts of the imposition 
of the fine and the refusal of the Secre- 
tary to remit it. 

On Feb. 14, 1924, respondent brought a 
German alien to the United States on its 
steamship “Bremen.” On _ embarkation 
the alien had represented to the respond- 
ent that he was going to the United States 
on a temporary visit for the purpose of 
collecting an inheritance, and was in pos- 
session of a United States consular visa, | 
bearing the notation: “Purpose to proceed 
to the United States on business only 
within the meaning of section 2 of the 
Restrictive Immigration Law.” Upon ar- 
rival in the United States the alien was 


| detained by immigration officials and upon 


a hearing before a Board of Special In- 


| quiry his claim that he was visiting the | 


United States temporarily for business was 
rejected. He was ordered deported, on the 


| ground that he was a quota immigrant and 
| the quota applicable to his nationality was | 


and W. S. Warp, with him on the brief), | 


for petitioner; Mertvitte J. France for 
respondent. 


Opinion of the Court 
Dec. 5, 1932 
Mr. Justice Stone delivered the opinion 
of the court. 


Respondent, an operator of steamships, 
brought suit in the District Court for 
Southern New York, to recover a fine im- 
posed on it by the Secretary of Labor, 
under section 6 of the Quota Act of 1921, 


| bility to a fine (including the repayment 
| of passage money) for bringing the alien | 


then exhausted. At the hearing before the 
Board it appeared that he arrived with- 
out money or a return ticket. His pas- 
sage had been paid by a relative in the 
United States.’ He claimed to be coming to 
the United States to collect an inheritance 
of $400, but was without documentary evi- 
dence to support fhis claim, and it had 
cost him nearly one-half of the amount | 
of the legacy to come here. 
The Secretary notified the respondent | 
that the ascertained facts indicated its lia- 


| t the United States, but permitted the 
| vessel to clear upon respondent’s deposit- | 


c. 8, 42 Stat. 5, as amended May 11, 1922, | 


ing with the collector under protest the 
amounts to be paid. The imposition of the 
fine was protested on the ground that re- 
spondent had accepted the alien for trans- | 
portation in good faith, in reliance upon | 
the consular visa and the notation upon it. | 


It does not appear that the respondent | 
€. 187, 42 Stat. 540, for bringing into the | made any inquiry as to the truth of the | the alien’s passport did not, entitle him 
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alien’s claim to be a temporary visitor to 
the United States for the purpose of col- 
lecting an inheritance. After a nearing, the 


Secretary required payment of the fine 
and passage money and refused to remit 
the penalties. 

The court below held that the fine was 
illegally imposed, for if the alien was in 
fact within the excepted class, he was ad- 
missible; hence it was lawful for him to 
come to the United States to present. evi- 
dence in support of his right to enter, and 
it was lawful for the respondent to bring 
him. The respondent argues here, in ad- 
dition, that the general purpose of the 
Quota Act was to exclude immigrants, ands 
the provisions of section 6 imposing pen- 


| alties for bringing an “alien,” must be 


read as applicable only to aliens who seek 
admission as immigrants. 

The statute itself answers the conten- 
tion that the act does not apply because 


| the alien did not embark as an immigrant. 
| Section 6 refers to “any alien not admis- 
| sible under the terms of this act” and sec- 
| tion (2) d provides that when the aliens of 


any nationality admitted in any fiscal year 
shall exceed the quota “all other aliens 
of such nationality, except as otherwise 
provided in this act, who may apply for 


| admission during the same fiscal year, 
| shall 


| whether they seek admission as 


be excifiided.” Thus all aliens, 
immi- 
grants_or not, if they are not within the 
quota or one of the excepted classes, are 
“not admissible under the terms of” the 
Quota Act. 

We do not think it can be said, in the 
face of the explicit language of the statute, 
that the respondent ceuld lawfully bring 
the alien, because he lawfully might come 
to the United States. The statute imposes 
no penalty upon the alien for coming be- 
yond the possible denial of his applica- 
tion to enter. But it does declare that it 
shall be unlawful for the steamship com- 
pany to bring him if “not admissible,” as 
was the case, and imposes the penalty 


| if the Secretary finds, as he did, that an 
| inadmissible alien has been brought. 


In 
plain terms the Act placed on respondent 


| the burden of acting at its peril that the 


fine might be imposed in the case of this 
alien; as with any other, if the event 
should prove that he was inadmissible. 
Whether the same result would follow if, 
as in Compagnie Francaise de Navigation 
a Vapeur v. Elting, 19 F. (2d) 773; see 
North German Lloyd v. Elting, 48 F. (2d) 
547, 549, the line transported an alien en- 
titled under the Immigration Rules to 
present evidence that he had not aban- 
doned a domicil previously acquired in the 
United States, we need not now determine. 

The burden which the statute imposes 
on the transportation companies is light- 
ened, though not removed, (Note No. 2) 
by the provision authorizing the Secre- 
¢qary to remit the fine if it appears to 
his satisfaction that the inadmissibility of 
the alien could not have been ascertained 
by the steamship company “by the exer- 


| cise of reasonable diligence” before sail- 


ing. We assume that it was the duty of 
the Secretary to remit the fine if the evi- 
dence established that the alien's inad- 


| missibility could not have been ascertained 


by respondent by the exercise of reason- 
able diligence before the vessel sailed. But 
we cannot say that the discretion which, 
under the statute he alone may exercise, 
was abused. Respondent was bound to 
know the law that the consular visa on 
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Cf. United States ex rel. Spinosa v. Curran, 
4 F. (2d) 613, affirmed, 4 F. (2d) 614. The 


Secretary gave respondent a hearing and 
acted on substantial evidence, already de- 
tailed, tending to show that by the exer- 
cise of reasonable diligence in making in- 
quiry of the alien before sailing, the re- 
sSpondent could have ascertained that he 
was not entitled to admission as a mem- 
ber of the excepted class. 

Reversed. 

Note No. 1.—Section 6 of the Quota Act was 
superseded by section 16 of the Immigration 


Act of 1924, c. 190, 43 Stat. 153, 
C., section 216. 


Note No. 2.—Section 6 of the Quote Act of 
1921 was added by amendment of May 11, 1922, 
c. 187, 42 Stat. 540. The amendment as orig- 
inally introduced imposed a fine upon the 
steamship company for bringing to the United 
States an alien who was inadmissible under 
the statute and ended with the words “and 
such fine shall not be remitted or refunded.” 
In conference the words quoted were deleted 
and what is now the third sentence of section 
6, providing for remission of the fine by the 
Secretary, was substituted. H.R. No. 945, 67th 
Cong., 2d Sess. Before this change the effect 
of the section was to impose the fine without 
qualification if the steamship company 
brought to the United States an inadmissible 
alien. The addition of provisions for remis- 
sion of the fine, once imposed, did not alter 
its meeting. 

x ®* 


The imposition under a Michigan 
statute of an annual tax on the ap- 
pellant corporation, operator of an in- 
ternational bridge from Detroit to On- 
tario, Canada, “for the ~privilege of 
exercising its franchise and transact- 
ing business within this State,” was 
held valid. The contention that the 
statute as construed violates the com- 
merce clause of the Federal Constitu- 
tion was overruled. The appellant 
jailed lo establish, it held, that it was 
not enguged in business other than 
foreign commerce. The court af- 
firmed the judgment of the Supreme 
Court of Michigan, # having held that 
the tax was not dependent upon the 
exercise of a corporate franchise, but 
only on the privilege of doing business 
in Michigan. 


Detroit INTERNATIONAL BRIDGE COMPANY 


Vv. 
CorPORATION TAX APPEAL BOARD OF THE 
STaTE OF MICHIGAN. 
Supreme Court of the United States. 
No. 51. 

On appeal from the Supreme Court of 
Michigan. 

Vicror W. KLEIN (ALFRED A. Cook and 
Tuomas G. Lone with him on the brief), 


for appellant; ALice E, ALEXANDER (PAUL | 


W. Voornies, Attorney General of Mich- 
igan, with her on the brief), for ap- 
pellee. 
Opinion of the Court 
Dec. 5, 1932 


ion of the court. 


Appellant is a Michigan corporation en- | 


gaged in operating the itnernational bridge 
spanning the river between Detroit and 
Sandwich, Ontario. Acting under Act No. 
85 of 1921,.as amended by Act No. 175 
of 1929, the Secretary of State calculated, 
and appellee confirmed his ¢dcterminations, 
that appellant was liable for a license fee 
tax of $3,000 for 1929 and $2,935.95 for 
1930. Appellant obtained a review in the 
State supreme court and there maintained, 


as it still insists, that by its articles of | 


association its powers are limited to con- 


163, 8 U. S. | 


| upon the franchise ‘to be’. . . 
| transaction of business by a domestic | 
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to entry as a member of the accepted class. | structing, owning, maintaining and op- | 


erating the bridge for the use of traffic 
and to taking tolls therefor, that in 1930 
it was engaged exclusively in foreign com- 


| merce and that the statute, construed to | 


impose a fee for the privilege of doing 
that business, violates the commerce 
clause. The bridge was under construc- 
tion during a part of 1929, and no ques- 
tion is here presented as to the fee for 
that year. The court overruled appellant's 
contention and, except as to an item not 
now material, entered judgment affirming 
the determination of the fees. — Mich. —. 


The sole question is whether as con- | 


strued the State law 
merce clause. 

The statute, section 4, declares that every 
corporation, excepting certain companies 
that need not be named, organized under 
the laws of the State “shall * * * for the 
privilege of exercising its franchise and of 
transacting its business within this State, 
pay to the Secretary of State an annual 
fee of 2%2 mills upon each dollar of its 
paid-up capital and surplus, but such priv- 


violates the com- 


| ilege fee shall in no case be less than $10 
| nor more than $50,000. 


this section to impose the tax herein 


provided for upon every corporation, for- | 


eign or domestic, having the privilege of 
exereising corporate franchises within this 
State, irrespective of whether any such 
corporation chooses to actually exercise 
such privilege during any taxable period.” 

In In re Detroit Properties Corp. (1931), 


254 Mich. 523, the State supreme court | 


held (p. 525): “The privilege fee is an 
excise tax, not upon the right to be a 
corporation, but upon the activities of the 
corporation in the exercise of its cor- 
porate franchise, or, as it is sometimes 
expressea, upon the franchise ‘to do’, not 
. Actual 


corporation is not a condition of the tax. 


It is imposed on the right to transact.” | 
And this court follows that construction. | 
Michigan v. Michigan Trust Co., 286 U. 


S. 334, 342. 
Appellee insists that to own and. op- 


erate the bridge and take tolls for its use | 
| does 


not involve intercourse between 
Michigan and Ontario and that, there- | 
fore, appellant is not engaged in foreign 


commerce and further maintains that ap- | 


pellant has power to engage in business 
other than the operation of the bridge. 
We do not consider whether appellant is 


engaged in foreign commerce for we are | 


of opinion that it has failed to establish 
that it has no power to carry on any busi- 
ness that is not within the protection of 
the commerce clause. Aetna Insurance 
Co. v. Hyde, 275 U. S. 440, 448. 

Appellant has the burden to establish 


| the facts on which it asserts the invalid- 
Mr. Justice Burier delivered the opin- | 


ity of the statute. Weaver v. Palmer 
Bros. Co., 270 U. S. 402, 410. The record 
contains only a part of the third article 
of its articles of association: “The pur- 
pose or purposes of this corporation are 
as follows: To construct, own and/or op- 
erate a highway bridge across the Detroit 
River from Detroit, Mich., to Sandwich, 
Province of Ontario, Canada, and the ap- 
proaches thereto; To maintain and op- 
erate such bridge and the approaches 
thereto for the use of vehicular and pe- 
destrian traffic, and to charge and collect 
tolls for such use.” 


Appellant asserts that’ its powers are | 


solely limited to these purposes. But ap- 


It is the intent of | 


pace, «53 13 


pellee in its brief brings forward the entire 
article, containing in its final paragraph 
a specificaticn of power that is not limited, 
incident or appurtenant to the authority 
to construct, maintain and operate the 
bridge: “This corporation may maintain 
offices or agencies, conduct its business or 
any part thereof, purchase, lease or other- 
wise acquire, hold, mortgage, convey and 
assign real or personal property, and do 
all or any of the acts herein set forth, 
outside of the State of Michigan as well 
as within said State.” It is clear that in 
addition to general power to own and 
| operate the bridge and to do all that is 
related to that enterprise, appellant is by 
| the last quoted provision empowered, as 
contended by appellee, to carry on the 
business of buying and selling real and 
personal property within the State of 
Michigan and elsewhere. 


Ineed, appellant did not at first claim 
that its powers and activities are limited 
to foreign commerce. On the contrary it 
sent to the Secretary of State with its 
annual report of 1929 the prescribed min- 

| imum fee of $10 and with that of 1930 
the sum of $145.92. It did not then cone 
strue the Act as not applicable to any 
| business within the scope of its authoriza- 
tion under its articles and the laws of the 
State, but merely that is was not liable 
for as much as the State taxing authorities 
laid against It. 

Judgment affirmed. 
x«r* 

The venue provision of the Jones 
Act of 1920 (46 U. S. C. 688), pro- 
viding that jurisdiction in a_ suit 
brought by a seaman against his em- 
ployer jor injuries sustained in the 
course of his employment shall “be 
under the court of the district in 
which the defendant employer resides 
or in which his principal office is lo- 
cated,” is limited to actions in the 
Federal courts, the court held. The 
petitioner, a resident of Philadelphia 
county, was not precluded, it was 
ruled, from bringing an action in 
Pennsylvania courts against the re- 
spondent shipowner, with principal Of- 
fices in Baltimore, Md., for injuries 
sustained while employed as a seaman 
on respondent’s vessel moored at a 
wharf in Philadeiphia county. .The 
court held ihat Congress did not in- 
tend by this provision to regulate 
venue in State courts. 
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Epwin J. McDermott (THomas D. Mce 
BrIDE and WILLIAM CHARLES Brown With 
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arp H. Yocum (FRANK H. Massey 2p, 
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Opinion of the Court 
Dec. 5, 1932 

Mr. Justice SurHERLAND delivered the 
opinion of the court. 

Petitioner brought this action in the 
Court of Common Pleas of Philadelphia 
| County, Pa., to recover damages for an 
injury sustained by her as a member of 
the crew of a steamship operated by re- 
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spondent. The action was brought under 
the Jones Act, section 33 of the Merchant 
Marine Act of 1920, U. S. C., Title 45. sec 
688, which provides: ‘Jurisdiction (Note 
No. 1) in such actions shall be under the 
court of the district in which the defend- 
ant employer resides or in which his prin- | 
cipal office is located.” Respondent, con- 
tending that the court in which the ac- 
tion was brought was not of the proper 
district, since respondent’s principal office 
was in Baltimore, Md., moves to dismiss 
the action tor want of jurisdiction. The 
motion was sustatined, and the action ac- 
cordingly dismissed. The judgment of dis- 
missal was affirmed by the State Supreme 
Court. 306 Pa. 204. 

The question presented for our determi- 
nation is whether che quoted provision in 


respect of jurisdiction applies to the State | 


courts, or is limited to the Federal courts. 
The decisions, are conflicting, but we think 
the correct construction of the provision 
limits it to the courts of the United States. 
The word “district” is peculiarly apposite 
in that relation; but in order to apply it to 
a State court, whose territory for venue 
purposes may or may not be designated as 
a “district,” an elestictty of interpretation 
would be required which it does not seem 
probable Congress had in mind. Thus in 
one instance, where an action had been 
brought in a State court, it was found nec- 
essary, in order to hold the provision ap- 
plicable, to interpret the word “district” 
as meaning “county” in which the de- 4 
fendant resides or has his principal office 
Wienbroer v. United States Shipping 
Board E. F. Corp.. 299 Fed. 972. The* 
contrary view limiting the provision to 
the Federal courts, which we approve, is 
expressed in Lynott v. Great Lakes Transit 
Corporation, 202 App. Div. (N. Yo 613, 
619 ‘affirmed without opinion, 234 N. Y. 
626); Patrone v. Howlett, 237 N. Y. 394, 
397; Rodrigues v. Transmarine Corpora- 
tion, 216 App. Div. (N. Y.) 337, 339; and 
State ex rel. Sullivan v. Tazwell, 123 
Oreg. 326, 330. Compare Panama R. R. 
Co. v. Johnson, 264 U. S. 375, 381-385: 
Engel v. Davenport, 271 U. S. 33, 37-38 
If the question were more doubiful than 
we think it is. we should be slow to im- 
pute to Congress an intent on, if it has 
tne power (Note No 2), to interfere with 
the statutory provisions of the various 
States fixing the venue of their own 
courts. It follows that the venue should 
have been determined by the trial court 
in accordance with the law of the State. 

Another question has been raised which, 
however, affects only the proceedings in 
this court. The clerk was requested by 
counsel for petitioner to docket the case 
here under chapter 113, 40 Stat. 683 U. 
S. C., Title 28, section 837, which provides: 

“Cou:ts of the United States, including | 
appeliate courts, hereafter shall be open 
to searen, without furnishing bonds or 
prepayment of or making deposit to se- 
cure fees or costs, for the purpose of 
entering and prosecuting suit or suits in 
their own name and for their own benefit | 
for wages or salvage and to enforce laws | 
made for their health and safety.” 
The clerk, being in doubt, required a de- 
posit to secure his fees and costs, and 
accordingly this was made by counsel for 
petitioner. 

In Ex parte Abdu, 247 U. S. 27, it was 
held that the corresponding provision then 
in force (chap. 27, 40 Stat. 157) did not 


Note No. 1.—Meaning venue, Panama R. R. | 
Co. v. Johnson, 264 U. S. 375, 384-385, 


| or salvage. 


| 211, 
| Co., 
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! | 
apply to appellate proceedings; but the 


words which now appear, “including ap- 
pellete courts,” were not in the provision 
as it then read. That case, therefore, is 


not in point. With these words added, 
the provision now applies to appellate | 
proceedings. | 
A more serious question is whether suits 
under the Jones Act may be regarded as 
suits by seamen “for wages or salvage” or 
“to enforce laws made for their health 
and safety.” Such a suit is not for wages 
Is it to enforce a law made 
for the health or safety of seamen? In | 
The Bennington, 10 F. (2d) 799, the ques- 
tion was answered in the negative. In 
Grant v. United States Shipping Board 
Emergency F. Corp., 24 F. (2d) 812, it was 
answered in the affirmative. The court in | 
the latter case rejected the construction 
put upon the provision by the decision in 
The Bennington as too narrow and not 
in accord with the liberality Congress in- 
tended toward seamen, holding that the 
Jones Act, being an addition to the Sea- 
men’s Act, was intended to be consistent | 
with the spirit of that legislation, which | 
was directed to promote the welfare of | 
American seamen. We agree with that 
view. The Jones Act is an amendment to 
section 20 of the Seamen’s Act. The Jones | 
Act has the effect of bringing into the | 
maritime law, for the benefit of seamen, 
all appropriate statutes relating to em- 
ployers’ liability for the personal injury or 
death of railway employes. Both acts are 
to be treated as part of the maritime law. | 
Panama R. R. Co. v. Johnson, 264 U. S. 
375, 389. Seamen have always been re- 
garded as wards of the admiralty and 
their rights, wrongs and injuries a special 
subject of the admiralty jurisdiction. 
Benedict’s Admiralty, 4th Ed., sections 182. 
603. The policy of the Congress, as evi- 


| denced by. its legislation, has been to deal 


with them as a favored class. Robertson 

v. Baldwin, 165 U. S. 275, 287. In the | 
light of and to effectuate that policy, stat- 
utes enacted for their benefit should be 
liberally construed. The Seamen’s Act, 
which includes the Jones Act amendment, 
is entitled part “An act to promote the 
welfare of American seamen ‘ and to 
promote safety at sea.” Chap. 153, 38 
Stat. 1164. It requires little if any aid 
from the doctrine of liberal construction 
to enable us to say that the present suit 
is one to enforce a law made for the safety 
of seamen. Petitioner will not be required 
to prepay or make deposit to secure fees 
or costs, and the clerk will be directed to 
refund the deposit already made. 

The judgment below is reversed and the 
cause remanded for further proceedings 
not inconsistent with this opinion. 

Judgment reversed. 


Note No. 2—-See and compare Chambers v. 
Baltimore & Ohio R. R., 207 U. S. 142, 148-149; 
Minn. & St. Louis R. R. v. Bombolis, 241 U. S. 
221; Second Employers’ Liability Cases, 
223 U. S. 1, 56-57; Douglas v. New Haven R. 
279 U. S. 377, 387-388; Calder v. Bull, 3 | 
Dallas, 386, 387; Ex parte Crandall, 52 F. (2d) 
65C, 654 (affirmed, 53 F. (2d) 969); Southern 
Ry. Co. v. Cochran, 56 F. (2d) 1019, 1020; 
Charlott> National Bank v. Morgan, 132 U. S. 
141, 145; Doll v Chicaeo Great Westrn R. Co., 
159 Minn. 323, 324-325. 

x** * 


Under section 9, of the Immigration 
Act of 1917, as amended by section 
26 of the 1924 Act, findings of the 
Secretary of Labor that aliens brought 
to the United States by the petitioner 
steamship company were diseased and 
that diseases could have been discov- 
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ered at the port of embarkation, are 
final so as to preclude a judicial trial 
noco on the the cour! held. 
fc court found that ¢he Secre.ary's 
investigation and imposition of fines 
were not arbitrary or capricious, ex- 
cept in one instance, as to which the 
steamship company was held to be 
entitled to the refund of the fine paid. 
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Hickox, KEeaTInc & McGrANN, GASPARE 

M. CUSUMANO, JOSEPH FITZGERALD LULEY 
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the brief), for petitioner; CHaRLEs B. 

Ruac, Assistant Attorney General 

(Tuomas D. THacner, Solicitor General, 

Brav.ey B. GILMAN and Paut D. MILLER, 

with him on the brief), for respondent. 

Opinion of the Court 
Dec. 5, 1932 

Mr. Justice*Stone delivered the opinion 
of the court. 

Petitioner, a steamship transportation 
company, brought suit in the District 
Court for Southern New York, to recover 
from the Collector of Customs certain 


fines alleged to have been illegally exacted 
by the Secretary of Labor under section 9 
of the Immigration Act of 1917, c. 29, 
39 874, 880, or its amendment by 
section 26 of the Immigration Act of 1924, 
c. 190, 43 Stat. 153, 166, 8 U. S. C., sec- 
tion 145. The complaint stated 15 causes 
of action, one for each fine involved. The 
trial court directed a verdict for the peti- 
tioner on three causes of action, the 9th, 


tat. 


| llth and 15th, and for the respondent on 
| all the others, 


and gave juagment ac- 
cordingly. 45 F. (2d) 405, see also 46 F. 
(2d) 315. Upon appeal by both parties the 
judgment of the District Court was af- 
firmed by the Court of Appeals for the 
Second Wircuit, 55 F. (2d) 1048. except as 
to the 15th cause of action, with respect 
to which it was reversed. As certiorari 
was granted, 286 U. S. 539, on petition of 
the steamship company alone, only so 
much of the judgment below as decided 
in favor of the collector is brought before 
us for review. Federal Trade Commission 
v.. Pacific Paper Ass’n., 273 U. S. 52, 66; 
The Malcolm Baxter Jr., 277 U. S. 323. 
Section 9 of the Immigration Act, 
amended, provides that: 
“it shall be unlawful for any person, in- 
cluding any transportation company, * * * 
to bring to the United States * * * from a 
foreign country * * * any alien affected with 
idiocy, insanity, imbecility, feeble-minded- 
ness, epilepsy, constitutional psychopathic 
inferiority, chronic alcoholism, tuberculosis 
in any form, or a loathsome or dangerous 
contagious disease, and if it shall appear, 
to the satisfaction of the Secretarv of Labor 
that any alien so brought to the United 
States was afflicted with any of the said dis- 
eases or disabilities at the time of foreign 
embarkation and that the existence of such 
disease or disability might have been de- 
tected by means of e competent medical ex- 
amination at such time, such person or 
transportation company * * * shall pay to 
the collector of customs of the customs 
district in which the port of arrival is lo- 
cated the sum of $1,000, and in addition a 
sum equal to that paid by such, alien for 
his transportation * * *, for each and every 
violation of the provisions of this section, 
such latter sum to be delivered by the col- 
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lector of customs to the alien on whose ac- 
count assessed, * * *” 

The same section also makes it unlawiui 
“to bring to any port of the United States 
any alien afflicted with any mental defect 
other than those above specifically named, 
or physical defect of a nature which may 
affect his ability to earn a living, as con- 
templated in section 3 of this Act, and if it 
shal _— to the satisfaction of the. Sec- 
tary oO bor that any alien so brought ta 
the United States was so afflicted at the 
time of foreign embarkation, and that the 
existence of such mental or physical defect 
might have been detected by m-=ns of a 
competent medical examination at such 
time, such person shall pay to t*:. collector 
of customs of the customs district in which 
the port of arrival is located, the sum of 
$250, and, in addition a sum equal to that 
paid by such alien for his transportation. 


Between the years 1923 and 1927 the 
petitioner brought to the United States 
in its vessels the 13 aliens with respect 
to whose transportation the fines now in 
question were imposed. All were found, 
upon arrival, to be inadmissible because 
they were afflicted either with one of the 
diseases specified in section 9, or with a 
physical defect which might affect the 
alien’s ability to earn a living. In each 
case in the proceedings before the Board 
of Special Inquiry to pass on the admis- 
sibility of the alien, the examining phy- 
sicians of the Health Department certified 
to his diseased condition or disability on 
arrival, adding: “In our opinion the condi- 
tion herein certified mght have been de- 
tected by competent medical examination 


at the port of embarkation.” In each in- | 


stance the petitioner was notified of the 
certificate of the medical examiners, ad- 
vised that such findings indicated its 
liability to fine under section 9 of the Act 
of 1917 or its amendment of 1924, and 
given 30 or 60 days in which to have a 
hearing. 

In each case the petitioner responded 
to the notice by- depositing the amount of 
the possible fine, in order to secure clear- 


ance of the vessel, (Note No. 1) and trans- | 
letter of protest | 


mitting an unverified , 
against the imposition of the fine, stating 


generally that it was the regular practice | 


of the petitioner to have each immigrant 
carefully examined by competent doctors 
before embarkation and that, therefore, 
the disease or disability either did not exist 
-at the time of embarkation or could not 
have been discovered by means of compe- 
tent medical examination, or was of such 


a nature as could not affect the alien’s | 


ability to earn a living. In one case, that 
of Fusco, stated in the tenth cause of 
action, the letter of protest was accom- 


panied by affidavits, tending to confirm | j-trative action is a denial of due process 


| unless opportunity is afforded at some 
| Stage to test their validity in court by a 


the statements contained in the protests. 
In all 13 cases fines were imposed by the 
Secretary and the funds deposited by peti- 
tioner were retained by the Government. 
The “files” or “records” upon which the 
Secretary of Labor based his decisions that 
the fines should be imposed, consisted in 
general of the transcript of the hearing 
and examination before the Board of Spe- 
cial Inquiry at Ellis Island, in which the 
admissibility of the alien was passed upon, 
which included a reference to the medical 
certificate, the petitioner’s letter of pro- 
test and any accompanying documents, 
and various communications of an inter- 
department character relating to the dis- 
position of the alien by the Secretary. 


At the trial in the district court, the pe- | 


titioner introduced evidence which had not 


been presented to the Department of | 


Labor tending to show that a competent 
medical examination had been made of 
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the aliens at the port of embarkation and | 
that the diseases or disabilities, on the | 
pasis of which the fines had been imposed, 
had not in fact been discovered and were 
not discoverable at that time by such an 
examination. Although the trial judge 
thought that this evidence tended to show 
in detail the thoroughness of the exami- 
nations and the competence of the physi- 
cians, he struck out this class of testimony 
and held, on the basis of the record made 
before the Secretary, that there was evi- 
dence suporting his action. 


The petitioner contends here, as it did 


| before the courts below, that the evidence | 


offered at the trial was erroneously ex- 
cluded; that if section 9 is construed to 
preclude a judicial trial of the issues be- 
fore the Secretary, it denies to petitioner 
due process of law and, finally, that in 
any case the fines were not validly im- 
posed because the Secretary of Labor 
abused the discretion reposed in him by 
the statute. 


The first two objections are untenable. 
By the words of the statute the Secretary’s 
is the only voice authorized to express the 
wii. of the United States with respect to the | 
imposition of the fines; the judgment of a 
court may not be substituted for the dis- 
cretion which, under the statute, he alone 
may exercise. In conferring that authority 
upon an administrative officer, Congress 
did not transcend constitutional limita- 
tions. Under the Constitution and laws of | 
the United States, control of the admission 
of aliens is committed exclusively to Con- 
gress and, in the exercise of that control 
it may lawfully impose appropriate ob- 
ligations, sanction their enforcement by 
reasonable money penalties, and invest in 
administrative officials the power to im- 
pose and enforce them. Oceanic Naviga- 
tion Co. v. Stranahan, 214 U. S, 320; Pas- 
savant v. United States, 148 U. S. 214; see 
Hampton & Co. v. United States, 276 U. S. 
394, 406; Navigazione Libera Triestina v. 
United States, 36 F. (2d) 631; Zakonaite v. 
Wolf, 226 U. S. 272, 275. 


In Oceanic Navigation Co. v. Stranahan, | 
supra, this court upheld the constitution- | 
ality of section 9 of the Immigration Act | 
of 1903, c. 1012, 32 Stat. 1213, 1215, which is | 
substantially the same as the present sec- 
tion, except that it imposed smaller pen- 
alties. Petitioner contends that as the 
fines have been increased tenfold, the issue | 
of liability has become so grave that the | 
Stranahan case is no longer controlling 
and the imposition of the fines by admin- 


trial of the facts de novo. 
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imposition of civil penalties frequently 
much greater than those imposed here. 
Bartlett v. Kane, 16 Hew. 263, 274; Passa- 
vant v. United States, supra; Origet v. 
Hedden, 155 U. S. 228; see Murray’s Lessee 
v. Hoboken Land and Improvement Co., 
18 How. 272. 


The action of the Secretary is, never- 
theless, subject to some judicial review, 
as the courts below held. The courts may 
determine whether his action is within 


| his statutory authority, compare Gonzales 


v. Williams, 192 U. S. 1; Gegiow v. Uhl,” 
239 U. S. 3, whether there was any evi- 
dence before him to support his determi- 
nation, compare Vajtauer v. Commissioner 
of Immigration, 273 U. S. 103, and whether 
the procedure which he adopted in mak- 
ing it satisfies elementary standards of 
fairness and reasonableness, essential to 
the due administration of the summary 
proceeding which Congress has authorized- 
Compare Kwock Jan Fat v. White, 253 U. 
S. 454; Tang Bun v. Edsell, 223 U. S. 673; 
Chin Yow v. United States, 208 U. S. 8, 12; 
The Japanese Immigrant Case, 189 U. S. 


| 86, 100, 101; see United States ex rel. Iorio 


v. Day, 34 F. (2d) 
Hanges, 222 Fed. 1745. 

The statute plainly authorizes the im- 
position of the fine only if it shall appear, 
to the satisfaction of the Secretary, that 


920; Whitfield ve 


| the existence of the disease or disability 


for which the alien was excluded, “might 
have been detected by means of a com- 
petent medical examination” at the time 
of sailing. That section 9 imposed upon 
the Secretary the official duty and re- 
sponsibility of making such a determina- 
tion was held by both courts below and 
is not questioned by the Government. Ac- 
cordingly, his action in particular cases is 
subject to judicial review, within the 
limits mentioned. Whether, as was sug- 
gested in the Stranahan case, supra, 332, 
342, Congress, while adhering to the statu- 
tory declaration that the fine is incurred 


| only when the alien’s disease or disability 


could have been detected by competent 
medical examination at the point of em- 
barkation, might constitutionally provide 
that the certificate of the examining 
physician at the port of entry should be 
conclusive as to that fact, we need not 
determine. We thing it clear, despite lan- 
guage in the Stranahan case intimating 
a different view, that the statute, as it has 
been consistently construed administra- 
tively (Note No. 2), contemplates that the 
Secretary should fairly determine, after a 
hearing and upon the evidence, the facts 
establishing its vtolation. 


Hence, we pass to the petitioner’s re- 


| maining contention, that the action of the 


As was pointed out in the Stranahan 
case, the statute imposing the fines must 
be regarded as an incident to the exercise 


by Congress of its plenary power to con- | 


trol the admission of aliens, and due 
process of law does not require that the 
courts, rather than administrative officers, 
be charged, in any case, with determining 
the facts upon which the imposition of 
such a fine depends. It follows that as the 
fines are not invalid, however imposed, be- 
cause unreasonable or confiscatory in 
amount, which is conceded, Congress may 


choose the administrative rather than the | 


judicial method of imposing them. Indeed, 


the court rested its decision in Oceanic | 
Navigation Co. v. Stranahan, supra, on the | 


authority of casts arising under the reve- 





nue laws, authorizing the administrative 


Secretary here in determining liability was 
arbitrary and unfair. In all of the cases 
before us the Secretary’s decision was sup- 
ported by at least one item of evidence. 
It was the certified opinion of the exam- 
ining physicians of the Health Depart- 
ment, based upon a physical examination 
of the alien in the proceeding in which 


| his admissibility was determined, that at 
| an earlier date, that of embarkation, the 


existence of the disease with which he 
was afflicted upon arrival might have been 
detected by competent medical examina- 
tion. This opinion as to the physical con- 
dition of the alien at the time and place 
of embarkation was not accompanied by 
a statement of the facts observed. Never- 
theless, it was some evidence tending to 
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establish the discoverability of the disease 
at the time of embarkation. 


, In all the cases but that of Fusco the 
evidence presented to the Secretary, in 
support of the petitioner’s contention that 


the disease or disability could not have | 
been discovered by competent medical ex- | 
amination at the point of embarkation, | 


consisted of the general statement in the 


protests that it was the practice of the | 


company to conduct such an examination 
and, in a few instances, that the alien 
had received a consular visa. Petitioner 


argues that the alien must have received | 
@ medical examination in order to secure | 


the visa. But, the protest did not assert 
that such was the fact, or invite the Sec- 
retary to consider it. No details were 
presented showing the nature or results of 
any medical examination claimed to have 
been made before sailing. 

As the protests were not rejected by 
the Secretarv. the facts they disclosed 
were properly before him and were evi- 
dence which, in an administrative pro- 
ceeding, must be considered and acted 


upon by the administrative officer. Vajtauer | 


v. United States, supra; Tang Tun v. 
Edsell, supra. But we cannot say, on 
the records before us, that the Secretary 
did not consider them, as such, for what 
they were worth, regarding the official 


medical certificates as conflicting evidence | 


entitled to greater weight. No ground 
exists, therefore, for setting aside his de- 
termination in these cases. The only 
question is the weight of the evidence, as 
to which the Secretary’s conclusion is 
final. Compare Zakonaite v. Wolf, supra. 


In the case of Fusco, affidavits were | 


submitted along with the protest and the 
two together tended to show with some 


certainty that the alien had been subjected | 


to three medical examinations shortly be- 
fore embarkation, once by the Royal Ital- 


ian Immigration Service in Naples, once | 


by a physician there enjoying the confi- 
dence of the American Consul, whose 


certificate was available to the Secretary, | 


and once by petitioner’s own ship physi- 
cian, all of whom found the immigrant 
in good health. 


The letter imposing the fine in the 
Fusco case does not show definitely 
whether the Secretary considered the evi- 
dence submitted by petitioner. It recites 
in one place, “The alien gave no history 
Of the disease. Indeed, he was not ques- 


land, we think that more is involved than 
the weighing of the evidence, and that 
his determination can not stand. For the 


medical opinions did not reveal the facts | 


upon which they were based, and they 
were formulated by physicians who, so 
far as appears, were not apprised of the 
fact that three previous examinations of 
the nature described had been made. The 
detailed information as to those exami- 


nations which petitioner submitted to the | 


Secretary in this case might reasonably 
have affected the expert judgment of the 


physicians at Ellis Island. In relying upon | 


their opinion alone, without putting these 
additional facts before them, we think 
the Secretary acted arbitrarily and un- 
fairly. $ 
The Act of Congress confers on the Sec- 


retary great power, but it is not whoNy | 
It is a power which must | 


uncontrolled. 
be exercised fairly, to the end that he may 
consider all evidence relevant to the de- 
termination which he is required to make, 
that he may arrive justly at his conclu- 
sion, and preserve such record of his action 
that it may be known that he has per- 
formed the duty which the law commands. 


Suppression of evidence or its concealment | 


from a party whose rights are being de- 
termined by the administrative tribunal, 


has been Held to be so unfair as to in- | 
| validate the administrative proceeding. | 


Kwock Jan Fat v. White, supra; Lewis v. 
Johnson, 16 F. (2d) 180. It is equally of- 
fensive to conceal from the experts, whose 


| judgment is accepted as controlling, facts 


which might properly have 
their opinion. 


Petitioner makes contentions, 


influenced 


with re- 


spect to several of the cases, which require/ 


special consideration. They embrace the 
cases of aliens with physical defects af- 
fecting their ability toearn a living, aliens 
who came to the United States with a 
transit visa for the purpose of passing 
through the United States to their ulti- 


; mate destination, Canada, and the case 

| of an alien who came to the United States | 
to enroll as a member of the crew of a | 
| vessel to be taken back to Itely. 


All en- 
tered or sought to enter the United States, 


; and all were afficted with a disease or dis- 


| ability specified in the statute. That their | 


| advance of 


tioned with regard thereto, and the only | 


evidence in the record is the official cer- 
tificate itself,” and in another, “It is be- 
lieved that the evidence placed in the 
record by the company is not sufficient ‘to 
call into question the accuracy of the opin- 
ion expressed in the official medical cer- 
tificate” We need not’ inquire whether 
this ambiguity in the record of itself re- 
quizes the administrative determination to 
be set aside. Cf. Tod v. Waldman, 266 
U. S. 113, 119, 
U. S. 32, 43; Kwock Jan Fat v. White, 
supra, 464. For the same result must 
follow if the record is considered, which- 
ever way the doubt is resolved. If the 
Secretary failed to consider evidence be- 
for him, he exceeded his authority. 


admissibility could not be determined in 
their reaching the United 
States, that they were not seeking to re- 
main permanently within the United 
States, are immaterial in the face of the 
express language of the statute, which im- 
poses the penalty for bringing them here. 
See No. 42, Elting v. North German Lloyd, 
decided this day. 

Crimi, who was blind, a disability which 
might affect his ability to earn a living, 
came to the United States as a student. 


He had a consular visa under section 4 (e) | 


of the Act of 1924, c. 190, 43 Stat. 155, 
8 U.S. C., section 204, which exempts from 


| the quota students coming to the United 


120; Mahler v. Eby, 264 | 


States to attend an accredited school. To 


| exempt the alien from the quota under 


section 4 (e), the schoo] which he comes | 


to attend must have been approved by the 
Department of Labor, and a list of such 


| accredited schools is supplied to all Amer- 


| ican consuls. 


If he treated the protest and affidavits | 
as evidence relevant to the issue of the | 


discoverability of the immigrant’s disease 
at the time of sailing, but, nevertheless, 
chose to rely upon the certified opinion 
ef the examining physicians at Ellis Is- 


of study at an accredited school. The pe- 
titioner insists that it was entitled, on the 
basis of the consular visa, to assume that 
the alien was admissible. But section 16 


The alien was excluded be- | 
cause he did not come for the purpose | 
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c. 190, 43 Stat. 163, 8 U. S. C., section 216, 
imposes the fine for bringing any quota 
immigrant, which Crimi was found to be, 
having a nonquota visa. It provides that 
the fine shall not be remitted or refunded 


unless it appears to the satisfaction of 
the Secretary of Labor that the vessel or 
transportation company “could not have 
ascertained, by the exercise of reasonable 
diligence” that the individual transported 
was a quota immigrant. The consular visa 
did not make Crimi a nonquota immi- 
grant entitled to enter. Immigration Act 
of 1924, section 2 (g), 8 U. S. C., section 
202 (g). To secure remission of the fine, 
the statute placed upon petitioner the 
burden of establishing to the satisfaction 
of the Secretary, that it could not have 
been ascertained by the exercise of rea- 
sonable diligence that the alien was a 
quota immigrant. Compare No. 42, Elting 
v. North German Lloyd, supra. We cannot 
say that the Secretary did not have 
ground for holding that the reasonable in- 
| quiry of the alien or the Consul issuing the 
visa would have disclosed to petitioner 
that the alien was not coming to the 
United States for the purpose of study- 
ing in an accredited school. 

The judgment will be reversed as to the 
10th cause of action and affirmed as to all 
the others. 

Reversed in part. 


| Note No. 1—The statute provides that no 
| Vessel shall be granted clearance pending a 
determination of the question whether the 
fine should be imposed, except upon deposit 
of the amount of the possible fine or of a 
bond to secure its payment. 

Note No. 2—Ever since the promulgation by 
the Department of Commerce and Labor, in 
January, 1905, of Department Circular No. 58, 
the admiinstrative regulations have provided 
for a hearing See Immigration Regulations 
of July 1, 1907, Rule 28, amended December, 
1910; Immigration Rules of Nov. 15, 1911, Rule 
28, amended October, 1915; Immigration Rules 
of May 1, 1917, Rule 28, amended August, 1922; 
Immigration Rules of Feb. 1, 1924, Rule 28: 
Immigration Rules of July 1, 1925. Rule 22; 
Immigration Rules of Marct 1, 1927, Rule 22: 
Immigration Rules of Jan. 1, 1930, Rule 23. 

During this time the general Provisions of 
section 9 of the Act of 1903, 32 Stat. 1213, 1215, 
have been reenacted three times. Section 9, 
af eine ae — 898, 901; section 9, Act 
° <a tat. 874. 880; secti , 

1924, 43 Stat. 153, 166. neta Teil 
x** 


An act of Congress (Act of May 21, 
1928), directing the erection of a fire 
station on land in the District of Co- 
lumbia constituting part of a park, 
where a prior statute-(Act of Feb. 27, 
1890), iad perpetually set aside the 
land as a public park was held not to 
deprive neighboring property owners 
of their property without just com- 
pensation. The court reversed a de- 
cision by the Court of Appeals of the 
District of Columbia which affirmed 
entry cf a perpetual injunction, the 
lower court having held that, Congress 
was without power to so change the 
use of park property. 
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Counsei, with him on the brief), for 
petitioners; Grorce E. SULLIVAN (JOSEPH 
A. Burkart and Henry I. Quinn with 
him on the brief), for respondents. 


Opinion of the Court 
Dec. 5, 1932 


Mr. Jusiice Stone delivered the opinion 
of the court. 


This case is here on certiorari, 285 U. S. 
535, to review a decree of the Court of 
Appeals of the District of Columbia, 53 F. 
(2d) 1079. Following its earlier decision in 
Quinn vy. Dougherty, 30 F. (2d) 749, that 
court affirmed a decree of the Supreme 
Court of the District, enjoining the peti- 
tioners, the District Commissioners, from 
erecting a fire engine house in Rock Creek 
Park at a point near the property of some 
of the respondents, and adjoining that of 
others. 

The Commissioners are directed by Act 
of Congress, 45 Stat. 667, to build the en- 
gine house at the designated location with- 
in the park. The presence of such a struc- 
ture will, it is admitted, diminish the at- 
tractiveness of respondents’ lands for resi- 
dence purposes and, in consequence, de- 
crease their exchange value. Respondents 
contend that they have a valuable right 
appurtenant to their land, in the nature of 
an easement, to have the land used for 
park purposes, and that the Act of Con- 
gress, directing its use for other purposes, 
is a taking of their property without just 
compensation in violation of the Fifth 
Amendment. 

For present purposes we assume that 
the proposed building will divert the land 
from park uses, and address ourselves to 
the question upon which the other issues 
in the case depend, whether the re- 
spondents, plaintiffs in the trial court. 
are vested with the right for which they 
invoke constitutional protection. 

There is no contention that such a right 
arises as an incident to the ownership of 
neighboring land, as does an easement of 
light and air, under the law of some 
States. See Muhlker v. Harlem Railroad 
Co., 191 U. S. 544, 564; compare Marchant 
v. Pennsylvania Railroad, 153 U. S. 380. 
But it is argued that the right asserted. 
whether it be regarded as arising from a 
contract with the Government or an in- 
terest in its lands, has a definite source 
in the transaction by which the park was 
created. 

The court below found this source in the 
first paragraph of the Rock Creek Park 
Act, 26 Stat. 492, by which the lands taken 
for the park by purchase or condemna- 
tion were “perpetually dedicated and set 
apart as a public park or pleasure ground 
for the benefit and enjoyment of the peo- 
ple of the United States * * *,” and in 
the assessment under section 6 (Note No. 
1), of surrounding lands, including those 
of respondents, to the extent that they 
were “specially benefited by reason of the 
location and improvement” of the park. 
The question is thus one of construction 
of the statute; if it did not create the 
private rights asserted, it is unnecessary 
to invoke the police power, as petitioners | 
do, to justify the construction of the en- | 
gine house. Cf. Jackman v. Rosenbaum 
Co., 260 U. S. 22, 31. 

First. The respondents derived no 
rights against the Government from the 
dedication of the park alone. The park | 


and VERNON E. 


| title” 


| thus acquired 
' use, 


| will 
| does not impose itself upon those to fol- 


| States, 166 U. S. 269; Scranton v. Wheeler, 
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lands purchased or condemned by au- 
thority of the Rock Creek Park Act were 
vested in the United States in fee. Sec- 
tion 3 of the Act twice declares that “the 
and once that “the fee” 
condemned lands shall vest in the 
United States. By dedicating the lands 
to a particular public 
Congress declared a _ public pol- 
icy, but did not purport to deprive it- 
self of the power to change that policy 
by devoting the lands to other uses. The 


dedication expressed no more than the 
of a particular Congress which 


low in succeeding years. See. Newton v. 
Commissioners, 100 U. S. 548, 559; Mutual 
Life Insurance Co. v. Spratley, 172 U. S. 
602, 621. 


It is true that the mere presence of 
the park may have conferred a _ special 
benefit on neighboring owners and en- 
hanced the value of their property. But 
the existence of value alone does not 
generate interests protected by the Con- 
stitution against diminution by the gov- 
ernment, however unreasonable its action 
may be. |The beneficial use and hence 
the value of abutting property is decreased 
when a public street or canal is closed or 
obstructed by public authority, Meyer v. 
Richmond, 172 U. S. 82, 95; cf. Whitney 
v. New York, 96 N. Y. 240; Fox v. Cin- 
cinnati, 104 U. S. 783; Kirk v. Maumee 
Valley Co., 279 U. S. 797, 802, 803; Smith 
v. City of Boston, 7 Cush. 254; Stanwood 
v. Malden, 157 Mass. 17, or a street grade 
is raised, Smith v. Washington, 20 How. 
135; see Mead v. Portland, 200 U. S. 148, 
162, or the location of a county seat, New- 
ton v. Commissioners, supra, or if a rail- 
road is changed. Bryan y. Louisville & 
N. R. Co., 244 Fed. 650, 659. But in such 
cases no private right is infringed. (Note 
No. 2.) 

Beyond the traditional boundaries of the 
common law only some imperative justifi- 
cation in policy will lead the courts to 
recognize in old values new property 
rights. Compare International News Serv- 
ice v. Associated Press, 248 U. S. 215, with 
Cheney Bros. v. Doris Silk Corporation, 
35 F. (2d) 279. The case is clear where 
the question is not of private rights alone, 
but the value was both created and di- 
minished as an incident of the operations 
of the government. For if the enjoy- 
ment of a benefit thus derived from the 
public acts of government were a source 
of legal rights to have it perpetuated, the 

Note No. 1.—"Sec. 6. That the Commission 
having ascertained the cost of the land, in- 
cluding expenses, shall assess such proportion 
of such cost and expenses upon the land, lots, 
and blocks situated in the District of Colum- 
bia specially benefited by reason of the loca- 
tion and ipsprovement of said park, as nearly 
as may be, in proportion to the benefits re- 
sulting to such real estate. 

“If said Commission shall find that the real 
estate in said District directly benefited by 
reason of the- location of the park is not 
benefited to the full extent of the estimated 
cost and expenses, then thy shall, assess each 


| tract or parcel of land specially“benefited to 


the extent of such benefits as they shall deen 
the said real estate specially benefited. * acid 

Note No. 2.—Compare the decisions holding 
that access to a water line may be destroyed 
in the interest of navigation, Gibson v. United 


U. S. 141; cf. Greenleaf Lumber Co. v. Garri- 
son, 237 U. S. 251, or a tr..ct of land, unrelated 
to that taken, incidentally damaged, Sharp v. 
United States, 191 U. S. 341; ef. Richards v. 
Washington Terminal Co., 233 U. S. 546, 553, 
554, without payment of compensation. 


of the | 


| 
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powers of government would be exhausted 
by their exercise. 

The case of a park 
as the court below 
thought. (Note No. 3.) See Quinn 
v. Dougherty, 30 F. (2d) 749, 751. _it 
has often been decided that when lands are 
acquired by a governmental body in fee 
and dedicated by statute to park purposes, 
it is within the legislative power to change 
the use, Clark v. City of Providence, 16 R. 
I. 337; Mowry v. City of Providence, 16 R. 
I. 422; Seattle Land & Improvement Co. v. 
Seattle, 37 Wash. 274; Reichling v. Coving- 


is not unique 
seems to have 


| ton Lumber Co., 57 Wash. 225; see Higgin- 


son v. Treasurer etc. of Boston, 212 Mass, 
583, or to make other disposition of the 
land. Wright v. Walcott, 238 Mass. 432; 
see The Brooklyn Park Commission v, 
Armstrong, 45 N. Y. 234, 245; compare 
East Chicago Co. v. City of East Chicago, 
1"1 Ind. 654; Whitney v. New York, supra; 
Eldridge v. City of Binghamton, 120 N. *. 
309. The abutting owner cannot complain; 
the damage suffered by him “though 
greater in degree than that of the rest of 
the public, is the same in kind.” See 
United States v. Welch, 217 U. S. 333, 339. 

Second. The fact that lands, including 
those now owned by respondents, were as- 
sessed for benefits, as directed by the Rock 
Creek Park Act, leads to no different con- 
clusion. Respondents urge that the special 
benefits required to be assessed included 
those accruing from the perpetual main- 
tenance of the park; that by virtue of the 
assessment they have paid for the right to 
enjoy those benefits in perpetuity. We 
may assume that the landowners acquired 
rights commensurate with the assessments 
authorized. But the statute does not pur- 
port to place restrictions on the park lands 
in their favor, and the decision of this 
court sustaining the constitutionality of 
the assessment provision (Wilson v. Lam,- 
bert, 168 U. S. 611), gives no hint that 
among the benefits for which they were 
required to pay was a right against the 
government to have the lands forever used 
as a park. 

All that the statute says is that the 
lands acquired shall be perpetually dedi- 
cated as a park for the enjoyment of the 
people of the United States (par. 1) and 
that benefits shall be assessed (sec. 6). 
Statutes said to restrict the power of gov- 
ernment by the creation of private rights 
are, like other public grants, to be strictly 
construed for che protection of the public 
interest. Charles River Bridge v. Warren 
Bridge, 11 Pet. 420, 544-548: Christ Church 
v. County of Philadelphia, 24 How. 300: 
Knoxville Water v. Knoxville, 200 U. S. 

Note No. 3.—A different questfon is pre- 
sented in the cases relied on by the court 
below which indicate that a dedication of 
land to the public, by an individual, or a con- 
veyance to a municipality, to be used as a 
park, is subject to a condition or imposes a 
trust that the use be continued, breach of 
which may be restrained. Douglass v. City of 
Montgomery, 118 Ala. 599; cf. City of Cincin- 
nati v. White, 6 Pet. 431; Sheffield & Tuscum- 
bia Street Ry. v. Rand & Moore, 83 Ala. 294; 
see also, Village of Riverside v. MacLain, 210 
Tll. 308; Price v. Thompson, 48 Mo. 361; 3 Dil- 
lon, Municipal Corporations (5th ed.), section 
1102. There, rights in the land or against the 


| municipality were said to have bee» reserved 


in the grantor or created in the owners of 


| neighboring land by the tc ms of the grant. 


179 | 
| which likewise deal with the authority of a 


Equally distinguishable are the decisions 
municipality, not the power of the Legisla- 
ture, to divert park lands from park uses, but 
in which the lands were acquired by unre- 
stricted purchase or by eminent domain. See 
3 Dillon, supra, sections 991, 1023. 
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22, 33; Larson v. South Dakota, 278 U. S. | 
429. Thus construed, the dedication of 
the park, a declaration of a present pur- 
pose, does not imply .a promise to neigh- 
boring land-owners that the park would 
be continued in perpetuity. Cf. Newton | 
v. Commissioners, supra. The benefit of | 
@ governmental obligation which the stat- 
ute neither expresses nor implies obviously 
was not to be assessed. 


We think that the benefits intended 


must be taken to be those obvious advan- | 
tages which would accrue to lands in the 

vicinity of a park, because of their loca- 

tion, and which would be reflected in their 

market value, even though there were no 

guaranty that the park would be con- | 
tinued for any particular length of time. 

(Note No. 4.) See Wilson v. Lambert, 

supra, 617; cf. Susquehanna Power Co. v. 

State Tax Commission of Maryland, 283 

U. S. 291, 296; Burbank v. Fay, 65 N. Y. 

57, 64. So it was held in Thayer v. City 

of Boston, 206 Fed. 969, where contentions 

very similar to those made here were re- | 
jected. See also The Brooklyn Park Com- 

mission v. Armstrong, supra, 245. The 

same result has been reached with regard 

to the assessment of benefits arising 

from other types of public improve--} 
ments, Whitney v. New York, supra, 246; 

City of Chicago v. Union Building Assn., 

102 Ill. 379, 397; Kean v. City of Elizabeth, 

54 N. J. L. 462, affirmed 55 N. J. L. 337; | 
see Home for Aged Women v. Common- 

wealth, 202 Mass. 422, 429, 430; 1 Nichols, 

Eminent Domain (2d ed.), section 116, 

and is implicit in the statement, frequently | 
made, that such assessments are an exer- 

cise of the taxing power. See Bauman v. 

Ross, 167 U. S. 548; 588; Wilson v. Lam- 

bert, supra, 614; Memphis & Charleston 

Ry. v. Pace, 282 U. S. 241, 245. 


The possibiilty that the United States | 
might, at some later date, rightfully ex- 
ercise its power to change the use*‘of the 
park lands, so far as it affected present | 
value, was a proper subject for considera- 
tion in valuing the benfits conferred. Cf. 
United States v. River Rouge Co., 269 U. S. 
411; Sears v. Street Commissioners, 180 
Mass. 274, 282; Whitney v. New Work, | 
supra; 1 Nichols, Eminent Domain, supra. | 


Property was not taken without just | 
compensation by either the Rock Creek 
Park Act or the statute authorizing the 
construction of the fire house. The only 
taking occurred when the lands were con- 
demned for the park. Just compensation, 
the value at that time, Vogelstein & Co. 
Vv. United States, 262 U. S. 337; United 
States v. New River Gollieries Co., 262 U. S. 
341 344 was awarded if the benefits result- 
ing from the proximity of the improve- 
ment, valued as the Act prescribed, were, 


Note No. 4~—As originally introduced and re- 
ported, the bill authorizing and establishing 
the park (S. No. 4, 5lst Cong., 1st Sess.) had 
no provision for the assessment of benefited 
property. 21 Cong. “ec. 96, 353, 902, 1109, 
2371, 2578-90. Such a method of financing was 
suggested by Representative Payson, ibid. 2580, 
who offered a namendment embodying this 
plan, ibid. 3939, which, after conference, was 
adopted, in substance, as section 6. See ibid. 
3952-3, 5300-3, 5673, 5902-3, 5988, 6163, 10417-9, 
10457-8, 10441-4. In explaining the assessment 
provision on the floor, Mr. Payson said: “Sup- 
pose that a man owns a piece of property— 
distant, we will suppose, a quarter of a mile 
from the park—and “hat piece of property is 
worth today $1,000. Now, if by reason of the 
expenditure made by the Government in this 
great public improvement this man’s prop- 
erty should become, ‘n the judgment of the 
commission, worth $2,000, the direct benefit 
thus arising to the property would be as- 
sessed against it to assist in paying for the 
proposed improvement.” Ibid. 3940. 
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as respondents assert, set off against the 
value of the property taken from the same 

owners. Bauman v. Ross, supra; Whitney 

v. New York, supra; Eldridge v. City of 

Binghamton, supra; see Matter of New 

York, 190 N. Y. 350, 357, 360. 

We note but do not discuss at length, | 
the objection that the statute authorizing 
the construction of the fire house is invalid 
because inconsistent with regulations un- 
der the Zoning Act for the District (41 
Stat. 500), setting apart the area in the 
vicinity of the park for residential proper- 
ties of the highest class. It is enough to 
say that the zoning regulations are not 
contracts by the Government and may be 
modified by Congress. The record and 
briefs disclose no facts whith require us 
to consider how far the exercise of the 
power to modify may be subject to con- 
stitutional limitations. 

Reversed. 

x*x«re 


The court granted a writ of man- 
damus to compel a district judge to 
issue a bench warrant for the arrest 
of a defendan’ named in an indict- 
ment, duly returned by a grand jury, 
which charged the defendant with 
having committed an offense within 
the jurisdiciion of the court. Re- 
fusal to issue the warrant on the 
ground that the court was not bound 
to do so, when in the proper exercise 
of its judicia’ judgment it finds that 
the accused should not be arrested, 
was heid to be improper. The court 
sustained its jurisdiction to issue the 
writ of mandamus. 


Ex Parte: THE UNITED STArTEs. 
Supreme Court of the United States. 
No. 19, Original. 

On petition for writ of mandamus. 
Tuomas D. TxHacuer, Solicitor General | 
(NUGENT Dopps, Assistant Attorney Gen- 
eral, W1LLIAM H. RaMseEy and Erwin N. 
GrRiswoL_p with him on the brief), for 
United States; Francis BippLe for United 

States District Court. 


Opinion of the Court 
Dec. 5, 1932 


Mr, Justice SurHEeRLAND delivered the 
opinion of the court. 


This is an application for a writ of 
mandamus requiring the Federal district 
judge sitting in the United States District 
Court for the Eastern District of Penn- 
sylvania and the court itself to set aside 
an order denying a petition of the United 
States attorney for the issue of a bench 
warrant for the arrest of Joseph V. Win- 
gert, and directing that such bench war- 
rant be issued. The case is here for deci- 
sion upon the return of the court and 
judge to a rule to show cause why the 
application for the writ ,should not be 
granted. The facts follow. 


On March 10, 1932, a grand jury for the 
district, duly empaneled, returned an in- 
dictment against Wingert, charging him 
with violating certain provision sof the 
banking laws of the United States. No 
question is raised as to the regularity of 
the proceedings before the grand jury, or 
as to the sufficiency of the indictment. On 
March 22, the United States attorney pre- 
sented to the court a written petition 
praying that a bench warrant issue for 
Wingert’s arrest. The district court, with | 
nothing before it, so far as the record | 
discloses, but the petition and the indict- 
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issue the warrant. The sole ground al- 
leged in the return for .such denial is 
ihat the matter was within the judicial 
discretion of the court, and, therefore, not 
subject to mandamus proceedings. 

1. It first is necessary to determine 
whether under these facts we have juris- 
diction to issue the writ. Section 716, 
Rev, Stats. (section 262 of the Judicial 
Code, U. S. C., Title 28, section 377), pro- 
vides that this court and other Federal 


| courts “shall have power to issue all writs 


not specifically provided for by statute, 
which may be necessary for the exercise 
of their respective jurisdictions, and 
agreeable to the usages and principles of 
law.” As early as 1831 it was settled that 
this court had power to issue a mandamus 
directed to a Federal circuit court com- 
manding that court to sign a bill of ex- 
ceptions, such action being in the nature 
of appellate jurisdiction. Ex parte Crane, 
5 Pet. 190, 198. In Marbury v. Madison, 
1 Cranch 137, 175, it was held that to 
warrant the issue of a mandamus by this 
court, in cases where original jurisdiction 
had not been conferred by the Constitu- 
tion (see Commonwealth of Ky. v. Denni- 


; son, Governor, &c., 24 How. 66, 97), it 
; must be shown to be an exercise of ap- 


pellate jurisdiction, or to be necessary to 


| enable the court to exercise its appellate 


jurisdiction. McClellan v. Carland, 217 U. 


| S. 268, 280, laid down the general rule 
| applicable both to this court and to the 


circuit courts of appeals, that the power 
to issue the writ under R. S. section 716 


| is not limited to cases where its issue is 


required in aid of a jurisdiction already 
obtained, but that “where a case is within 
the appellate jurisdiction of the higher 
court a writ of man@amus may issue in 
aid of the appellate jurisdiction which 
might otherwise be defeated by the un- 
authorized action of the court below.” See 
also D., L. & W. R. R. v. Rellstab, 276 U. 
S. 1, 5; In re Babcock, 26 F. (2d) 153, 155; 
Barber Asphalt Paving Co. v. Morris, 132 
Fed. 945, 952-956. 


Perhaps it would be enough to satisfy 
the test afforded by these decisions to 
point to the limited authority of this court 


| under c. 2564, 34 Stat. 1246, U. S. C., Title 


18, section 682, (U. S. Title 28, section 345) 


| to exercise direct appellate jurisdiction to 
| review a decision of the district court in 


the possible event that some action of that 
court might give rise to a right of review 
at the instance of the Government. We 
prefer, however, to put our determination 
upon the broader ground that, even if the 
appellate jurisdiction of this court could 
not in any view be immediately and di- 
rectly invoked, the issue of the writ may 
rest upon the ultimate power which we 
have to review the case itself by cer- 
tiorari to the circuit court of appeals in 
which such immediate and direct appellate 
jurisdiction is lodged. 

It is true this court has held that it 
was without authority to issue a writ of 
mandamus to the Supreme Court of the 
District of Columbia, because, since the 
creation of the Court of Appeals of the 
District of Columbia, this court could not 
review the judgments and decrees of the 
Supreme Court of the District directly by 
appeal or writ of error. In re Massachu- 
setts, 197 U. S. 482. And see also In re 
Glaser, 198 U. S. 171. Assuming that an 
application of those decisions to the pres- 
ent case would necessitate a denial of the 


| writ, later cases clearly indicate that the 


ment, denied the petition and refused to rule as thus limited no longer obtains. In 
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McClellan v. Garland, supra, p. 279, this 
court significantly suggested that it should 
be slow to reach a concivsion which would 
have the result of depriving the court otf 
the power to issue the writ in proper cases 


to review the action of the Federal courts | 


inferior in jurisdiction to itself. And in 
Ex parte Abdu, 247 U. S. 27, 28, Mr. Chief 
Justice White, speaking for the Court, 
said: . 
“The existence of ultimate discretionary 
power here to review the cause on ‘its 
merits and the deterrent influence which 
the refusal to file must have upon the 
practical exertion of that power in a case 
properly made give the authority to con- 
sider the subject which the rule presents.” 
This statement, it is true, related to the 


refusal of a circuit court of appeals to | 


direct its clerk to file the record in an ap- 
peal from a district court; but it was fol- 
lowed broadly in Los Angeles Brush Corp. 
v. James, 272 U. S. 701. In that case an 
application for mandamus was made to 
this court to compel a district court to 
hear a patent case, instead of referring 
it to a master, in alleged violation of 
Equity Rules 46 and 49. This court, after 
pointing out that the hearing of the cause 
in review would normally be had in the 
circuit court of appeals and could come 


here only in due course by certiorari, and | 


saying that it was unnecessary to decide 
whether the writ would issue direct to the 
district court in matters as to which the 
circuit court of appeals would or should 
ordinarily have power to issue a manda- 
mus to the same end in aid of its appellate 
jurisdiction, continued (p. 706) : 

“However that may be, we think it clear 
that where the subject concerns the en- 
forcement of the Equity Rules which by 
law it is the duty of this court to formu- 
late and put in force, and in a case in 
which this court has the ultimate discre- 
tion to review the case on its merits, it 


may use its power of mandamus and deal | 


directly with the district court in requir- 
ing it to conform to them. Ex parte Abdu, 
247 U. S. 27, 28; Ex parte Crane, 5 Peters 
190, 192, 193, 194. This is not to say that 
in every case where the Equity Rules are 
the subject of interpretation and enforce- 
ment in the district court, such questions 
may as of course be brought here and con- 
sidered in a direct proceeding in manda- 
mus. The question of thus using the writ 
of mandamus would be a matter of discre- 
tion in this court, and it would decline 
to exercise its power where the issue might 
more properly come up by mandamus in 
an intermediate appellate court or in reg- 
ular proceedings on review. If it clearly 
appeared, however, that a practice had 
been adopted by district judges, as to the 


order or procedure in hearing causes, at | 


variance with the equity rules, our writ 
might well issue directly to such judges.” 

In other, and readily distinguishable, 
cases where the direct appellate jurisdic- 
tion was vested in the Circuit Court of 
Appeals, this court, in the exercise of its 
discretion, has declined to issue the writ 


and relegated the applicant to his remedy | 


in that court. Ex parte Apex Electric 


Mfg. Co., 274 U. S. 725; Ex parte Daugh- | 
| tuted grand jury, conclusively determines 


erty, 282 U. S. 809; Ex parte Krentler- 
Arnold Hinge Last Co., 286 U. S. 533. 

The rule deducible from the later de- 
cisions, and which we now affirm, is, {hat 
this court has full power in its discretion 
to issue the writ of mandamus to a Federal 


| tion 591. 
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district. court, although the case be one 
in respect of which direct appellate juris- 
diction is vested in the Circuit Court of 
Apn court having ultimate dis- 
crecionary jurisdiction by certiorari—but 
that such power will be exercised only 
where a question of public 
is involved, or where the question is of 
such a nature that it is peculiarly appro- 
priate that such action by this court should 
be taken.-In other words, application for 
writ ordinarily must be made to the in- 
termediate appellate court, and made to 
this court as the court of ultimate review 


é—tnis 


| only in such exceptional cases. That the 


present case falls within the latter descrip- 
tion seems clear. The effcct of the re- 
fusal of the district court to issue a war- 
rant upon an indictment fair upon its face 


and properly found and returned is equiv- | 
alent to a denial of: the absolute right of | 


the Government, as matters stand, to put 
the accused on trial, since that cannot be 
done in his absence. The mere statement 
discloses the gravity and public importance 
of the question. It is obvious that if a like 


| attitude should be taken by district courts | 
| generally, 


serious interference with the 
prosecution of persons indicted for crim- 
inal offenses might result. Undoubtedly. 
upon the theory presented by the Govern- 
ment, mandamus is_ the 
remedy; and the writ may well issue from 
this court in ordey to expedite the settle- 


| ment of the important question involved, 
and, incidentally, in furtherance of the | 
general policy of a prompt trial and dis- | 


position of criminal cases. Accordingly, 
we pass to a consideration of the merits. 
2. The theory of the court below is that 
its denial of the petition of the Govern- 
ment for a bench warrant was an exer- 
cise of its judicial discretion. and, there- 
fore, not reviewable by mandamus. This 
view of the matter cannot be sustained. 
The question whether theve was probable 
cause for putting the accused on trial 
was for the grand jury to determine, and 


the indictment being fair on its face, the | 


court to which it was returned, upon the 
application of the United States attorney, 
should have issued the warrant as a mat- 
ter of course. Cases are cited said to be 
to the contrary, but they are not in point. 
They are either cases where the warrant 
was sought from a magistrate upon com- 
plaint in the absence of an indictment, 
or was sought under the removal statute, 
R. S. section 1014, U. S. C., Title 18, sec- 
Obviously, the first named cases 
are without application. 
under the removal statute the indictment 
is produced and considered not as a basic 
pleading, but merely as evidence establish- 
ing or tending to establish the commis- 
sion of the offense and which may or may 
not settle the question of probable cause. 
In the trial court to which the indict- 


| ment has been returned it is “the very 


foundation of the charge.” Benson v. 


| Henkel, 198 U. S. 1, 12; Morse v. United 
| States, 267 U. S. 60, 83; Fetters v. United 
| States, 283 U. S. 638, 642. 


It reasonably cannot be doubted that, 
in the court to which the indictment is 
returned, the finding of an indictment, 
fair upon its face, by a properly consti- 


the existence of probable cause for the 


purpose of holding the accused to answer. 
| Compare McGrain v. Daugherty, 273 U. S. 
| 135, 


156-158; Hale v. 
43, 60-62. 


Henkel, 201 U. S. 


importance | aw. 
| authority conferred upon the trial judge 


appropriate | 


In cases arising 4 


The refusal of the trial court | 
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to issue a warrant of arrest under such 
circumstances is, in reality and effect, a 
refusal to permit the case to come to a 
hearing upon either questions of law or 
fact, and falls little short of a refusal to 
permit the enforcement of the law. The 


to issue a warrant of arrest upon an in- 
dictment does not, under the circum- 
stances here disclosed, carry with it the 
power to decline to do so under the guise 
of judicial discretion; or, as this court 
suggested in Ex parte United States, 242 
U. S. 27, 42, the power to enforce does not 
inherently beget a discretion permanently 
to refuse to enforce. In United States v. 
Thompson, 251 U. S. 407, an order of a 
Federal district court quashing an indict- 
ment on the ground that the charge, hav- 
ing been subniitted to a previous grand 
jury, had been resubmitted to a later one 
without leave of gourt first obtained, was 
set aside. This court there said that tHe 
power and duty of the grand jury to in- 
vestigate is original and complete, and 
may be exercised upon its own motion 
and upon such knowledge as it may derive 
from any source which it may deem proper 
and is not exhausted or limited by ad- 
verse action taken by a previous grand 
jury, and that a United States district at- 
torney may present, without leave of court, 


| charges which a previous grand jury has 
| ignored. The necessary effect of the dis- 


trict court’s order, it was said (pp. 412- 
413), “was to bar the absolute right of the 
United States to prosecute by subjecting 
the exercise of that right, not only as to 
this indictment but as to all subsequent 
ones for the same offenses, to a limitation 
desulting from the exercise of the judi- 
cial power,” and to bar the lawful au- 
thority of the United States attorney and 


| of the grand jury “by the application of 


unauthorized judicial discretion.” 
observations are pertinent here. 
Rule made obsolete. 


xk 

The court held that one-half of a 
joint tenancy created prior to the 
Federal estate tax law (section 302 of 
Revenue Act of 1924), but which law 
was in effect on the death of one of 
the joint tenants was subject to an 
eslate tax. The interest of the dece- 
dent in the joint tenancy, subject to a 
power in her to transfer it or ter- 
minate the estate at any time before 
deoth was held to be a tazable inter- 
est, ano the interest of the petitioner, 
surviving joint tenant, accrued by rea- 
son of the event of the death of the 
joint tenant, and not by reason of tie 
trunsfer theretofore made _ which 
created the joint tenancy, it was held. 


These 


J. H. Gwinn, ETC., 
v. 

COMMISSIONER OF INTERNAL REVENUE. 
Supreme Court of the United States. 
No. 31. 

On writ of certiorari to the Circuit Court 

of Appeals for the Ninth Circuit. 

G. A. Youncgqutst, Assistant Attorney 
General (Tuomas D. THacHer, Solicitor 
General WHITNEY -NorTH SEYMOUR, 
Sewat, Key and Erwin N. GriswoLp 
with him on the brief), for respondent; 
THOMAS A. THACHER, LLEWELLYN A. LUCE, 
RALPH W. Davis and R. W. Smit, sub- 
mitted case for petitioner. 

Opinion of the Court 
Dec. 5, 1932 
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‘Mr, Justice McReynotps delivered the 
opinion of the Court. 

June 1615. J. H. Gwinn, the peti- 
tioner here, and his mother, Mrs. M. A. 
Gwinn, residents of California, acquired 
by legal contributions certain property, as 
joint tenants with the right of survivor- 
ship, which they continued to hold until 
her death, Oct. 5, 1924. He is the bene- 
ficiary of the estate and in possession of 
its assets. 

The Revenue Act approved June 2, 1924, 
c. 234, 43 Stat. 253, 304 (U. S. C., Title 26, 
Sec. 1094) provides: 


Sec. 302. The value of the gross estate of 
the decedent shall be determined by includ- 
ing the value at the time of his death of 
all property, real or personal, tangible or 
intangible, wherever situated— ... 

(e) To the extent of the interest therein 
held as joint tenants by the decedent and 
any other person, or as tenants by the en- 
tirety by the decedent and spouse, or de- 

osited, with any person carrying on the 

anking business, in thei» joint names and 

Payable to ejther or the survivor, except 
such part thereof as may be shown to have 
originally belonged to such other person and 
never to have been received or acquired by 
the latter from the decedent for less than 
a fair consideration in money or money's 
worth: ... 

(h) Subdivisions (b), (c), (da), (e), (f), and 
(g) of this section shall apply to the trans- 
fers, trusts, estates, interests, rights, powers, 
and relinquishment of powers, as seVerally 
enumerated and described therein, whether 
made, created, arising, existing, exercised, or 
relinquished before or after the enactment 
of this act. 


When he appraised the gross estate of 
Mrs. Gwinn for taxation under the Act 
of 1924, the Commissioner of Internal | 
Revenue included the value of one-half 
the property which she and her son had 
acquired as stated. This was challenged 
as eryor. The Board of Tax Appeals up- 
held the Commissioner and the Circuit 
Court of Appeals affirmed its order. 

The petitioner maintains— 

That the word “before” in Subdivision 
(h), section 302, supra, should be con- 
strued as referring only to the period be- 
tween June 2, 1924, and Sept. 8, 1916, when 
the first of recent Federal estate tax 
statutes (39 Stat. 777) became effective. 

That under the tenancy created in June, 
1915, each party acquired immediate joint 
ownership in the whole property; that his 
interest therein then became completely 
vested and no change in title or transfer 
of interest occurred by reason of the 
co-tenant’s death. No interest ceased or 
passed at the death. The Commissioner 
is attempting, arbitrarily, capriciously and 
in violation of the due process clause of 
the Fifth Amendment, to tax something 
created, transferred and vested in the sur- 
vivor prior to the first (1916) Federal 
estate tax law. 

The clear language of the 1924 statute 
repels the notion that it has no appli- 
cation to joint tenancies created prior to 
Sept. 8, 1916. Nichols v. Coolidge, 274 U. 
S. 531. The contrary view is not aided 
(as claimed) by Phillips v. Dime Trust & 
Safe Deposit Co., 284 U. S. 160. 

The Estate of Gurnsey (1918), 177 Cal. 
211, is relied upon to support the postulate 
that under the laws of California no novel 
tax can: be laid on account of rights ac- 
cruing to the survivor by an enactment 
subsequent to the creation of the joint 
tenancy. There the death occurred Feb. 
9, 1915. Claiming authority under the Act 
of 1913, the State Controller sought to 
collect an inheritance tax upon a bank 
deposit credited to the joint account of 
the decedent and another in April, 1911. 
The court declared the transfer to the joint | 


| acted statute. 
that the doctrine there accepted could | 


SUPREME COURT DECISIONS 


account was complete and the title to the , 


fund became vested in the joint tenants 
when the made. Also, “the 
rule on the subject is that the question 
of liability to inheritance taxes must be 
determined by the law in force at the 
time the title vests in virtue of the trans- 
fer.” And, the conclusion was that the 
law in force in 1911 “did not undertake 
to impose a tax upon the rights accruing 
to a surviving joint tenant upon the death 
of his co-tenant.” The claim of the State 
Controller was accordingly rejected and 


deposit was 


the fund declared not liable to taxation | 


under the Act of 1913. 

This opinion recognizes that some rights 
accrue “to a surviving joint tenant upon 
the death of his co-tenant,” and the pos- 


| sibility of taxation by reason of this fact. 


But it apparently affirms that under the 


To support 
this rule the court cited only 
Wicht, 174 Cal. 205. That cause grew out 
of an effort, after the grantor’s death 
in 1913, to impose a tax under the statute 
of 1911 on account of the absolute transfer 


Hunt v. 


| made in 1905 of a present title to real 


property subject only to a life estate. The 


ruling was that a tax based on that trans- | 


action could not be laid by an after-en- 
There was no suggestion 


have application if the imposition had re- 
lation only to circumstances which would 
arise in the future. But in no view could 
the supposed rule limit the power of Con- 
gress in respect of Federal taxation. 

In Tyler v. United States, 281 U. S. 497, 
503, 504, where the question at issue was 
Similar to the one now presented, this 
court declared— 


“The question here, then, is not whether | 


there has been, in the strict sense of that 


word, a ‘transfer’ of the property by the | 


death of the decedent, or a receipt of it by 
right of succession, but whether the death 


has brought into being or ripened for the | 


survivor, property rights of such charac- 
ter as to make appropriate the imposition 


of a tax upon that result (which Congress | 


may call a transfer tax, a death duty or 
anything else it sees fit), to be measured, 
in whole or in part, by the value of such 
rights. 


“At his [the cotenant’s] death, however, | 


and because of it, she [the survivor) for 
the first time, became entitled to exclu- 
sive possession, use and enjoyment; she 
ceased to hold the property subject to 
qualifications imposed by the law relating 
to tenancy by the entirety, and became 
entitled to hold and enjoy it absolutely as 
her own; and then, and then only, she 
acquired the power, not theretofore pos- 
sessed, of disposing of thé property by an 
exercise of her sole will. 
of one of the parties to the tenancy be- 
came the ‘generating source’ of important 


and definite accessions to the property | 
These circumstances, | 


rights of the other. 
together with the fact, the existence of 
which the statute requires, that na part 
of the property originally had belonged to 


the wife, are sufficient, in our opinion, to | 
make valid the inclusion of the property 


in the gross estate which forms the pri- 


mary base for the measurement of the | 


tax.” 
Although the property here involved was 


Thus the death | 
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held under a joint tenancy with the right 
of survivorship created by the 1915 trans- 
fer, the rights of the possible survivore 
were not then irrevocably fixed since un- 


| der the State laws the joint estate might 


have been terminated through voluntary 
conveyance by either party, through pro- 
ceedings for partition, by an involuntary 
alienation under an execution. Calif. Code 


Civ. Procedure, Sec. 752; Green v. Skin- 
ner, 185 Cal. 435; Hilborn v. Soale, 44 Cal. 
App. 115. The right to effect these 


| changes in the estate was not terminated 


until the co-tenant’s death. Cessation of 
this power after enactment of the Rev- 
enue Act of 1924 presented proper occa- 
sion for imposition of the tax. The death 


Y tnat un | became the generating source of definite 
rule approved in California liability for | 


| such taxation must be determined accord- 
| ing to law in force when the co-tenancy 
| is established. 


accessions to the survivor’s property rights. 
Tyler v. United States, supra. See Sal- 
tonstall v. Saltonstall, 276 U. S, 260; Chase 


‘ : | National Bank v. United States, 278 U. S. 
its affirmation concerning | 


327; Reinecke v. Northern Trust Co,,.278 
U. S. °339. 


Nichols v. Coolidge, 274 U. 8. 531; Un- 
termyer v. Anderson, 276 U. S 440, and 
Coolidge v. Long, 282 U. S. 582, are in- 
applicable. In them the rights of the sur- 
vivors became finally and definitely fixed 
before the passage of the act—nothing was 
added as the result of death. 

The judgment below must be affirmed. 

Affirmed. 

x*wr 
The court affirmed the revocation 

of petitioner's probation by a dis- 
lrict court, without giving the proba- 
tioner a written specification oj the 
alleged violation of his probation, in 
@ summary proceeding. The court ~ 
held that under the Federal Proba- 
tion Aci, 18 U. S. C. 725, probation 
may be revoked by any form of pro- 
ceeding which cnables the judge to 
determine fairly whether or not the 
object cf the probation has failed. 


JIMMIE BURNS 
v. 
UnIrep States. 
Supreme Court of the United States. 
No. 378. 

On writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit. 

Otto CHRISTENSEN for petitioner; THomas 
D. TuHacHer, Solicitor General (G. A. 
Younceuist, Assistant Attorney Gen- 
eral, Pau, D. MILLER, MAHLON D. KIerer, 
Wiiit1aM H. Rey Jr., JOHN J. BYRNE 
and W. Marvin Situ with him on the 
brief), for respondent. 

Opinion of the Court 
Dec. 5, 1932 

Mr. Chief Justice HucHes delivered the 
opinion of the court. 

The court granted certiorari to review 
the decision of the Circuit Court of Ap- 
peals affirming an order revoking proba- 
tion. 59 F. (2d) 721. On a plea of guilty 
to three counts of an indictment, peti- 
tioner was sentenced, on May 4, 1931, on 
the first count to imprisonment for one 
year, on the second count to pay a fine of 
$2,000, and on the third count to imprison- 
ment for five years. Execution of the last- 
mentioned sentence was suspended and the 
court granted probation upon the following 
terms—“during such time as the defend- 
ant reports regularly every three months 
in writing, beginning with this date, to 
the Federal probation officer of this court; 
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during which time he entirely refrains 
from any violation of any law with the 
possible exception of parking and traffic 
ordinances, and in all respects conduct 
himself as a law-abiding citizen. 
of the violation of the terms of proba- 
tion, the defendant will be brought be- 
fore the court and sentenced. Proba- 
tion is granted for a period of five years,” 

On Jan. 21,¢1932, while petitioner was 
serving his sentence .on the first count, 
he was brought before the court, by its 
direction, for the purpose of investigating 
a report that he had violated the terms 
of probation. After a brief recess to per- 
mit the attendance of covnsel for peti- 


tioner, the court held a summary hearing. | 


A special agent of the Department of Jus- 
tice testified that the jail records, a copy 
of which was produced, showed that on 15 
days between May 10 and Aug. 18, 1931, 
petitioner had been absent from the jail 


for long periods ranging from nearly four | 


hours to over 12 hours; that an order had 
been made permitting him to visit a den- 
tist for necessary dental work, but that on 
Aug. 18 the agent had found petitioner 
at his home. 
his own behalf and/from his cross-exami- 
nation it appeared that on one occasion, 


when the record showed that he had been | 


away from the jail from 10 a. m._ until 
9.06 p. m., he had been at his home in 
the evening “listening to the radio, some- 
thing like that.” He was unable to say 
how often he had gone to his home when 
he was supposed to be visiting the dentist; 
it was “quite a few times. Q. Most of 
the time? A. Pretty near.” He further 
testified: “Q. When you left the jail 
and didn’t go to the dentist's office, were 
you and Lessner [a deputy marshal] riding 


around or were you at your house and | 


would Lessner ride around? Is that right? 
A. Yes.” On redirect examination, pe- 
titioner added that when he was out he 
asked to be taken home to get a change 


of clohes; that usually eacn time he went | 


to the house he went for a change of 
linen.” 


After petitioner had testified, the court, | 
denying the request of petitioner’s counsel | 


for an opportunity to present further evi- 
dence, especially as to matters upon which 
the court did not base its conclusion, re- 


voked the probation order. The court said | 
that “there is enough obviously before this | 


court to show that the spirit of the proba- 
tion was not in any sense complied with.” 
The circuit court of appeals, reviewing pe- 


tioner’s testimony at length, sustained the 


order as based not upon “a techincal es- 
cape, but upon the fact that the appellant 


Note No, 1—See, also, Riggs v. United States 
(C. C. A. 4th), 14 Fed. (2d) 5, 9, 10; Furrow 
v. United States (C. C. A. 4th), 46 F. (2d) 647; 
Ex parte Lucero, 23 N. Mex. 433; State v. 
O'Neal, 147 Wash. 169; Plunkett v. Miller, 161 
Ga. 466; Williams v. State, 162 Ga. 327; State 
v. Hardin, 
Ohio St. 616. 
(N. D. Ga.), 36 F. (2d) 366, 367; United States 
v¥. Mulligan (C. C. A. 2d), 48 F. (2d) 93, 94; 
Jianole vy. United States (C. C. A. 8th), 58 
F. (2d) 115, 117; People ex rel. Forsyth v. Court 


of Sessions, 141 N. Y. 288; People ex rel. Pasco | 


v. Trombly, 173 App. Div. (N. Y.) 497; People 
ex rel. Woodin v. Ottoway, 247 N. -Y. 493, 497; 
Commonwealth v. McGovern, 183 Mass. 238; 


Finer v. Commonwealth, 250 Mass. 493; People | 
v. Dudley, 173 Mich. 389, 392, 395; Richardson | 


v, Commonwealth, 131 Va. 802, 810, 811; State 
v. Sullivan, 127 S. C. 186; State v. Miller, 122 


8S. C. 468, 473-475; People v. Sapienzo, 60 Calif. | 


App. 626; People v. Sanders, 64 Calif. App. 1. 


In case | 


Petitioner was examined on | 


183 N. C. 815; Weber v. State, 58 | 
Compare Campbell v. Aderhold | 
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Nt 
had not acted in good faith in carrying 


out the ordér of trial judge, but, on the 
contrary, had taken advantage of a gen- 
eral permit to carry out his own purposes 
quite independently of the basis and the- 


ory upon which the order was given.” 59 | 


F, (2d) p. 724. 

First. Petitioner objects to the sum- 
mary character of the proceeding. He 
urges that he was entitled to previous no- 


| tice of specific charges of violation of the 


terms of probation and to a hearing upon 


such charges according to the established | 
AS opposed | 
to the action sanctioned below he invokes 


rules of judicial procedure. 


principles announced in Hollandsworth vy. 
United States (C. C. A. 4th), 34 F. (2d) 
423, 428, and in certain decisions of State 
courts dealing with procedure under State 
probation laws. See State v. Zolantakis, 
70 Utah 296, A. L. R. Ann. 1463, 1471 
(Note No. 1). 

The Federal Probation Act 
1925, c, 521, 43 Stat. 1259; U.S. C., Title 18, 
secs. 724-727), confers an authority com- 
mensurate with its object. It was designed 


to provide a period of grace in order to | 


aid the rehabilitation of a penitent of- 
fender; to take advantage of an oppor- 
tunity for reformation which actual service 
of the suspended sentence might make less 
probable United States v.. Murray, 275 
U. S. 347, 357, 358; H. R. Rep. No. 423, 
68th Cong., Ist Sess. Probation is thus 


conferred as a privilege and cannot be | 


demanded as a right. It is a matter of 
favor, not of contract. There is no re- 
quirement that it must be granted on a 
specified showing. The defendant stands 
convicted; he faces punishment and cannot 


insist on terms or strike a bargain. To | 
accomplish the purpose of the statute, an | 


exceptional degree of flexibility in admin- 
istration is essential. It is necessary to 
individualize each case, to give that care- 
ful, humane and comprehensive considera- 
tion to the particular situation of each of- 


exercise of a broad discretion. The pro- 
visions of the Act are adapted to this end. 


It authorizes courts of original jurisdic- | 


tion, when satisfied “that the ends of jus- 
tice and the best interests of the public, 
as well as the defendant, will be sub- 
served,” to suspend the imposition or exe- 
cution of sentence and “to place the de- 
fendant upon probation for such period 
and upon Z 
they may ‘deem best.” 

There is no suggestion in the statute 


that the scope of the discretion conferred | °*+* 
| 395; People v. Sanders, 64 Cal. App. 1. 


for the purpose of making the grant is 
narrowed in providing for its modification 


or revocation. The authority for the latter | 
| formal procedure either with respect to 


purpose immediately follows that given for 
the former, and is in terms equally broad. 
“The court may revoke or modify any con- 


dition of probation, or may change the | 
| period of probation.” There are no limit- | 


ing requirements as to the formulation of 
charges, notice of charges, or manner of 
hearing or determination. No criteria for 


| modification or revecation are suggested 


which are in addition to, or different from, 
those which pertain to the original grant. 


The question in both cases is whether the | 
| court is satisfied that its action will sub- 


serve the ends of justice and the best in- 
terests of both the public and the de- 
fendant. The only limitation, and this ap- 


plies to both the grant and any modifica- | 


tion of it, is that the total period of pro- 


such terms and conditions as | 


| 186 U. S. 1, 9. 
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bation shall not exceed five years. Act of 
March 4, 1925, sec. 1. 

Such procedural provisions as the Act 
contains harmonize with the view that the 
continuance of the ‘probation, as well as 


the grant of it, rests in the court’s discre- 
tion. The probation officer, when directed 
by the court, must report to the court 
with a statement of the conduct of the 
probationer. “The court may thereupon 
discharge the probationer from further 
supervision and may -terminate the pre- 
ceedings against him, or may extend the 
probation, as shall seem advisable.” Id., 
section 2. The broad authority of the 
court remains unimpaired. At any time 
within the probation period, the proba- 
tioner may be arrested, either with or 
without warrant, and thereupon be “shall 
forthwith be taken before the court.” Also, 
after the probation period has expired, but 
within the maximum period for which the 


| defendant might originally have been sen- 
(March 4, | 


tenced, the court may issue a warrant and 
cause the defendant to be arrested and 
brought before it. “Thereupon the court 
may revoke the probation or the suspen- 
sion of sentence, and may impose any 
sentence which might originally have been 
imposed.” Id. 

The duty placed upon the probation of- 
ficer to furnish to each probationer under 
his supervision “a writteri statement of 
the conditions of probation” and to “in- 
struct him regarding the same” (id., sec. 4) 
cannot be deemed to restrict the court’s 
discretion in modifying the terms of pro- 
bation or in revoking it. The evident pur- 
pose is to give appropriate admonition to 
the probationer, not to change his posi- 
tion from the possession of a privilege to 
the enjoyment of a right. He is still a 
person convicted of an offense, and the 


| Suspension of his sentence remains within 
| the control of the court. 


The continuance 
of that control, apparent from the terms 
of the statute, is essential to the accom- 


| pli 
fender which would be possible only in the | Dllshment of ite beneficent purpose, “ae 


otherwise probation might be more reluc- 
tantly granted or, when granted, might be 
made the occasion of delays and obstruc- 
tion which would bring reproach upon the 
administration of justice. See Campbell v. 
Aderhold, 36 F. (2d) 366, 367; United 
States v. Mulligan, 48 F. (2d) 93, 94; 
Jianole v. United States, 58 F. (2d) 115, 
117; Commonwealth v. McGovern, 183 
Mass. 238; People ex rel. Pasco v. Trombly, 
173 App. Div. (N. Y.) 497, 499; Ricahrd- 
son v. Commonwealth, 131 Va. 802, 810, 
811; People v. Dudley, 173 Mich. 389, 392, 


The question, then, in the case of the 
revocation of probation, is not one of 


notice or specification of charges of a 
trial upon charges. The question is sim- 
ply whether there has been an abuse of 
discretion and is to be determined in ac- 
cordance with familiar principles govern- 
ing the exercise of judicial discretion. 
That exercise implies conscientious judg- 
iment, not arbitrary action. The Styria, 
It takes account of the 
law and the particular circumstances of 
the case and “is directed by the reason 


| and conscience gf the judge to a just re- 
| sult.” 


Langnes v. Green, 282 U. S. 531, 
541. While probation is a matter of grace, 
the probationer is entitled to fair treat- 
ment, and is not to be made the victim 
of whim or caprice. 
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Second. Applying these pfinciples, it is | troduced at the trial over his objection. | 


apparent that the instant case has the 
peculiar feature that the prokationer was 
actually serving a jail sentence while on 
probation with respect to another sen- 
tence. 


to the conditions of the probation. By 
its terms, he was to refrain from violation 
of law and “in all respects conduct. him- 
self as a law-abiding citizen.” As, at 
the same time that the sentence in ques- 
tion was suspended and probation was 
granted, he was committed to jail upon a 
distinct sentence, there was also a con- 
dition necessarily implied that he should 
not be guilty of conduct inconsistent with 
obedience to that sentence. Abuse of the 
liberty granted him to leave the jail for 
a particular purpose, and absenting him- 
seli in the circumstances described in his 
testimony—apart from the question of 
violation of law (see Act of May 14, 1930, 
c. 274, sec. 9, 46 Stat. 325, 327; U. S. C., 
Tit. 18, sec. 753h)—was clearly a breach 
of that condition and the court was en- 
titled to take note of it. 

There is, properly speaking, no question 
here of notice. Defendant was brought 
before the court and questioned. Defendant 
was not only heard bui gave his testimony. 
The inquiry related to his own conduct in 
connection with his leaving the jail, and 
the court could properly restrict the ex- 


conduct and could refuse to extend the 
inquiry to embrace other matters. The 
hearing was summary but it cannot be 
said that it was improper or inadequate, 
in view of the nature of the proceeding 
and of the particular point upon which 
the court rested its decision. The court 
revoked the probation upon defendant’s 
admissions of his dereliction and it does 
not appear that there was an abuse of 
discretion. 
Judgment affirmed. 
xk * 

A search warrant which was not 
used within the statutory period of 
10 days after its original issuance but 
had been renewed by changing the 
date of issuance, was held tmvalid by 
the court. It reversed conviction of 
petitioner for violation of the Na- 
tional Prohibition Act on the ground 
that the warrant could not be validly 
reissued by’ changing the date. 


CESARGO SGRO 
v. 
UnitTep STATES. 
Supreme Court of the United States. 
No. 55. 
On writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit. 
Irvine K. Baxter for petitioner; G. A. 
Youncevist, Assistant Attorney Gen- 
eral (THOMAS 


and W. Marvin SmitH with him on the 
brief), for respondent. 
Opinion of the Court 
Dec. 5, 1932 
Mr. Chief Justice Hughes delivered the 
opinion of the court. 


The petitioner was charged with violat- | 


ing the National Prohibition Act by pos- 
session and selling intoxigating liquor at 
the Couckville Hotel. The District Court 
deniee his request to restrain the use of 
evidence procured by Federal officers while 
searching the hotel under a warrant al- 
leged to beinvalid. This evidence was in- 


But, even in jail, he was subject | 


D. TxHacuer, Solicitor | 
General, Paut D. MILLER, JOHN J. BYRNE | 


He was found guilty and the judgment 
agains him was affirmed by the Circuit 
Court of Appeals. This court granted cer- 
tiorari. The only question presented is as 
to the validity of the warrant. 


| 
Subject to petitioner’s contention, the | 


parties entered into a stipulation of facts 
which so far as pertinent to the question is 
as follows: 

“That on or about the sixth day of July, 
1926, William Arthur, United States Com- 


missioner, at Rome( N. Y., issued a search | 


in evidence in this case, of C. G. Todd, in 
which Dodd swore that he made a pur- 
chase of beer of the defendant; that on 


' wararnt based upon on affidavit introduced | 


the 27th day of July, 1926, the said search , 


warrant not having ben. executed in the 


| interim and 10 days from the date of the 


search warrant having expired, the search 
warrant was taken by the prohibition 
agents to whom it was directed mack to 
the Commissioner and by him.or by some- 
one in his office under his direction and 


was changed from July 6 to July 27, 1926, 
and thus reissued; that acting under the 


| color of such search warrant,” the search 


in question was made. 
The record also contains a certificate by 
the United States Commissioner, undér 


| date of December 20, 1926, as follows: 
amination to what was pertinent to that 


“IT hereby certify that the complaint or 
affiidavit, upon which the search warrant 


| was issued in the above entitled matter 


was made before me on the 6th day of 
July, 1926. That the search warrant was 
issued on or about said 6th day of July, 
1926, but was not executed within the ten 
days’ prescribed by statute, and was re- 
turned to me by Albert Vandiver, Pro- 
hibition Agent in Charge of the Syracuse 
office requesting that same be reissued or 
redated, and my docket book shows that 
same was reissued on the 27th day of 
July, 1926, and mailed back to said Van- 
diver.” 

The National Prohibition Act, Section 


| 25, 41 Stat. 305, 315, U S. C., Tit. 27, sec. 
| 39, 


authorizes the issue of warrants to 
search for intoxicating liquors as provided 


| in Title XI of the Act of June 15, 1917, 40 


Stat. 228 (Note No. 1.) Section 11 of the 
last mentioned Act has the following re- 
quirement: 


executed and returned to the judge or 
| have adequate support. 


The following are among the provisions of 
the Act of June 15, 1917, Tit. XI, 40 Stat, 228: 

“Sec. 3. A search warrant canno\ be issued 
but upon probable cause, supported by affi- 
davit, naming or describing the person and 
particularly describing the property and the 
place to be searched. 

“Sec. 4. The judge or commissioner must, 
before issuing the warftant, examine on oath 
the complainant and any witness he may pro- 
duce, and require their affidavits or take their 


| depositions in writing and cause them to be 


subscribed by the parties making them. 
“Sec. 


| control, the date of the search warrant | 


December, 6; 1932 


“Sec. 11. A search warrant must be 
commissioner who issued it within ten 
cays affer its date; after the expiration of 
this time the warrant, unless executed, is 
void.” 

As the original warrant was issued on 
July 6 and was not executed within ten 
days, it became void under this explicit pro- 
vision. But the Government contends that 
the warrant could be redated and reissued, 
and that in this form it should be re- 
garded as a new warrant urfier which the 
search could lawfully be made. 

With this argument we cannot agree. 
The proceeding by search warrant is a 
drastic one. Its abuse led to the adoption 
of the Fourth Amendment, and this, to- 
gether with legislation regulating the pro- 
cess, should be liberally construed in favor 
of the individual. Boyd v. United States, 
116 U. S. 616, 635; Byars v. United States, 
273 U. S. 28, 32; Marron v. United States, 
275 U. S. 192, 196, 197; United States v. 
Lefkowitz, 285 U. S. 452, 464. The statute 
requires that the judge or commissioner 
issuing a search warrant for intoxicating 
liquors must be satisfied “of the existence 
of the grounds of the application or that 
there is probable cause to believe their 


| existence.” Act of June 15, 1917, Title XI, 
| sec. 6. He must take proof to that end. Id., 


secs. 4, 5. The warrant must state “the 
particular grounds or probable cause for 
its issue and the names of the persons 
whose affidavits have been taken in sup- 
port thereof.” Id. Sec. 6. While the statue 
does not fix the time within which proof 
of probable cause must be taken by the 


| judge or commissioner, it is manifest that 


| cause at that time. 


the proof must be of facts so closely re- 
lated to the time of the issue of the war- 
rant as to justify a finding of probable 
Whether the proof 
meets this test must be determined by the 
circumstances of each case. It is in the 
light of the requirement that probable 
cause must properly appear when the war- 
rant issues that we must read the provi- 
sion which in explicit terms makes a war- 
rant void unless executed within 10 days 
after its date. That period marks the 


| permitted duration of the proceeding in 


wl*ch the warrant is issued. There is no 
provision which authorizes the commis- 


sioner to extend its life or to revive it. 


The issue of a second warrant is 
essentially a new proceeding which must 
The fact that it 


| is a second warrant gives the Commis- 


| statutory conditions. 


5. The affidavits or depositions must | 


set forth the facts tending to establish the | 
grounds of the applpication or probable cause | 


for believing that they exist. 

“Sec. 6. If the judge or commissioner is 
thereupon satisfied of the existence of the 
grounds of the application or that there its 
probable cause to believe their ‘existence, he 
must issue a search warrant signed by him 
with his name of office, 


sion no privilege to dispense with the 
These cannot be 
escaped by describing the action as a re- 
issue. If the warrant is the old one, 
sought te be revived, the proceeding is a 
nullity, and if it is a new warrant, the 
commissioner must act accordingly. The 
statute i: terms requires him before issu- 
ing the warrant to take proof of probable 
cause. This he must do by examining on 
oath the complainant and his witness and 
requiring their affidavits or depositions. 
The proof supplied must have appropriate 


| relation to the application for the new 
| warrant and must speak as of the time 


| of the issue of that warrant. 
‘© a civil officer of the | 


United States duly authorized to enforce or | 


assist in enforcing any law thereof, or to a 
person so duly authorized by the President 
of the United States, stating the particular 


| grounds or probable cause for its issue and 


the names of the persons whose affidavits 


The com- 
missioner has no authortiy to rely on affi- 
davits which have sole relation to a dif- 


| ferent time and have not been brought 


have been taken in support thereof, and com- | 


manding him forthwith to search the person 
or place named, for the property specified, 
and to bring it before the judge or commis- 
sioner.’ 


| 


| 


down to date or supplemented so that they 
can be deemed to disclose grounds exist- 
ing when the new warrant is issued. The 
new warrant must rest upon,a proper find- 
ing and statement by the commissioner 
that probable cause then exists. That de- 
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termination, as of that time, cannot be 
left to mere inference or conjecture. The 
purpose of the statute would be thwarted 
if by the simple expedient of redating, 
without more, the time for the execution 
of a warrant could be extended. 
Applying these principles to the instant 
case, the warrant cannot be sustained. The 
proceeding for the warrant issued on July 
6th had terminated and that warrant was 
dead. On the new application of July 27th 
the commissioner took no proof to show 
that probable cause then existed and he 


made no finding of probable cause at that | 


time. It is impossible by any process of 
reasoning to obscure or alter what he 
actually did. He simply changed the date 
of the old warrant and it was “thus re- 
issued.” Such action was unauthorized. 

Judgment reversed. 

Mr. Justice Srone and Mr. Justice Car- 
pozo think that the Commissioner, by re- 
dating the warrant, in effect, issued a 
new warrant, which was adequately sup- 


ported by facts disclosed in the affidavit, | 
then before him, on which the first war- | 


rant had been issued. 


The separate opinion of Mr. Justice Mc- 


REYNOLDS. 

I concur in the conclusion that the judg- 
ment below should be reversed. 

An information charged that Petitioner 
Sgro had violated the National Prohibition 
Act by keeping intoxicating liquor at an 
hotel. 


by Federal officers while searching the 
hotel under color of a warrant alleged 
to be invalid. At the trial this evidence 
was introduced over his objection. A ver- 
dict of guilty followed; judgment thereon 
was affirmed by the “Circuit Court of Ap- 
peals. If the challenged search warrant 
was invalid, this judgment must be re- 
versed. 
By stipulation it appears— 


“That on or about the sixth day of July, 


1926, William Arthur, United States Com- 
missioner, at Rome, N. Y., issued a search 
warrant based upon an affidavit intro- 
duced in evidence in this case, of C. G. 
Dodd, in which Dodd swore that he made 
a purchase of beer of the defendant; that 
on July 27, 1926, the said search warrant 


not having been executed in the interim | 


and 10 days from the date of the search 


warrant having expired, the search war- | 


rant was taken by the prohibition agents 
to whom it was directed back to the com- 
missioner and by him, or by someone in 


his office under his direction and control, | 


the date of the search warrant was 
changed from July 6 to July 27, 1926, 
and thus reissued; that acting under the 
color of such search warrant, Prohibition 
Agents Henry E. March, Bernard J. Dwyer 
and B. G. Silvermail went to the premises 
described in the search warrant, namely 
the Bouckville Hotel, of which the de- 


fendant is the proprietor, at Bouckville, | 


N. Y., in e Northern District of New 
York, and there, the defendant being 
present, searched the premises and found 
1 pint of gin, a pint of beer in the bar 


room of the said premises, and also found | 
in the cellar of said premises under said | 


bar room three 
Rauid, '*"* 4." 
The Fourth Amendment provides—“The 
right of the people to be secure in their 
persons, homes, papers, and effects, against 


and a hali barrels of 


In due time and manner he un- | 
successfully asked the District Court to | 
prohibit the use of all evidence procured | 


SUPREME -COURT DECISIONS 


unreasonable searches and seizures, shall 


not be violated, and no warrants shall | 
| issue, but upon probable cause, supported | 


by oath or affirmation, and particularly 


describing the place to be searched, and | 


the persons or things to be seized.” 

The National Prohibition Act, Sec. 25, 
41 Stat. 305, 315, U. S. C. A., Title 27, 
Sec. 39, authorizes the issuance of war- 
rants to search for intoxicating liquors 
under the circumstances specified by Title 
11, Public Laws No. 24, 65th Congress 


40 Stat. 
the provisions of the latter Act— 

Sec. 2. A search warrant may be issued 
under this title upon either of the follow-, 
ing grounds: 

3. When the property, or any per, is 
possessed, controlled, or used in violation of 
Section 22 of this title; in which case it 
may be taken on the warrant from the per- 
son violating said section, or from any per- 
son in whose possession it may be, or from 
any house or other place in which it is 
concealed. 

Sec. 3. A search warrant cannot be issued 
but upon probable cause, supported by af- 
fiduvit, naming or describing the person and 
particularly describing the property and the 
place to be searched. 

Sec. 4. The judge or commissioner must, 
before issuing the warrant, examine on oath 
the complainant and any witness he may 
produce, and require their affidavits or take 
their depositions in writing and cause them 
to be subscribed by the parties making 
them. 

Sec. 5. The affidavits or depositions must 
set forth the facts tending to establish the 
grounds of the application or probable cause 
for believing that they exist. 

Sec. 6. If the judge or commissioner is 
thereupon satisfied of the existence of the 
grounds of the application or that there is 
probable cause to believe their existence, he 
must issue a search warrant, signed by him 
with his name of office, to a civil officer of 
the United States duly authorized to en- 
force or assist in enforcing any law thereof, 
or to a person so duly authorized by the 
President of the United States, stating the 
particular grounds or probable cause for its 
issue and the names of the persons whose 
affidavits have been taken in support thereof, 
and commanding him forthwith to search 
the person or place named, for the property 
specified, and to bring it before the judge 
+ Sees. 

ec. 





11. A search warrant must be exe- 
cuted and returned to the judge or commis- 
sioner who issued it within 40 days after 
its date; after the expiration of this time 
the warrant, unless executed, is votd.” 


Counsel for the United States submit 
| that while under the Espionage Act (sec- 
| tion 11) a search warrant not executed 
within 10 day sbecome invalid, the stat- 
ute does not inhibit utilization of an out- 





when preparing a new one based upon 
the original affidavit; that here the act 
of the Commissioner in changing the date 
upon the July 6 warrant and the reissu- 
ing it under date of July 27 was to all 
intents and purposes the issuing of an 
| entirely new and valid warrant supported 
by the Dodd affidavit of July 6. This 
| argument is pertinent and should be 
answered. 

It fairly may be assumed that the Com- 
missioner who issued the warrant on July 
27 relied upon the original (July 6) affi- 
davit which remained before him; and 
if this wus permissible, the new warrant, 

| of course, was good—just as good as if 
no earlier one had been issued upon the 
same affidavit. But if the original affi- 
davit had become stale by the passage of 
time, then the new warrant lacked ade- 
quate support and was invalid. Mani- 
festly, it is important that there should 
be some definite rule by which to deter- 
mine when such an affidavit is impotent; 
| otherwise, the matter is left at large— 





lawed warrant as a mere form or blang | 
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dependent upon varying views of reasone 
ablenessy 

The proceeding by search warrant is a 
drastic one. _Its abuse led to the adop- 
tion of the Fourth Amendment, and this, 
tegether with legislation regulating such 
process, should be liberally construed in 
favor of the individual. Boyd v. United 


States, 116 U. S. 616, 635; Adams v. New 
York, 192 U. S. 585; Myars v. United 


| States, 273 U. S. 28; Marron v. United 
(Espionage Act), approved June 15, 1917, | 
228. The following are among | 


States, 275 U. S. 192, 196, 197. 
The statutes require that a warrant to 


| search for intoxicating liquors shall rest 


upon duly established probable cause to 
believe that at the time it issues the liquor 
is unlawfully possessed. The supporting , 
affidavit must relate to facts which tend 
to show an unlawful situation actually or 
probably existing at the moment. Section 
11, Espionage Act, declares that after 10 
days a warrant not fully executed shall be 


| void. That is the prescribed period dur- 
| ing which the circumstances existing when 
| it issued can be supposed to continue. 


Considering the whole statute, and es- 
pecially the evident purpose of Congress 
to protect against unnecessary delays and 
uncertainties, I think no search warrant 
should issue upon an affidavit more than 
10 days old. After attaining that age 
statements therein cannot properly indi- 
cate presently existing conditions. In 
practice the contrary view would permit 
results which the prescribed 10 days’ lim- 
itation was intended to prevent. The dis- 
closed unlawful situation is not presumed 
to continue more than 10 days after - war- 
rant issues and it seems entirely reason- 
able to conclude that Congress did not 
intend to sanction a less rigid limitation 
upon the supporting affidavit. 

It follows that the Commissioner’s war- 
rant of July 27 was invalid, even if it be 
assumed that he then actually relied upon 
the original supporting affidavit dated 
three weeks earlier. 

Reversed. 

xk 

A Texas statute providing for regu- 
lation of private contract motor car- 
riers, classified by the statute as doing 
a business affected with a public in- 
terest, and empowering the State 
Railroas Commission to grant or re- 
fuse permits and to prescribe rates 
to be charged by the private contract 
carriers, which rates shall not be less 
than the rates prescribed for common 
carriers doing the same business, was 
held valid. The court affirmed a lower 
Federal court decision upholding the 
validity of the Act and dismissing the 
carriers’ bill seeking to restrain its en- 
highways.” 

The act was held not to be an at- 
tempt to regulate purely private busi- 
ness in violation of constitutional 
guaranties, and the legislation was 
upheld on the ground that “plainly 
one of its aims is to conserve the 
highway.” 


J. H. SrerpHenson, W. S. Finnecan, P. E. 

ARNETT ET AL., 
Vv. 
T. Bryrorp, O’Brien Stevens, R. J. “Mar- 
TIN ET AL, 
Supreme Court of the United States. 
No. 326. 
On appeai from the District Court of the 
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United States for the Southern District | 


of Texas. 

JOHN H. Crooker (WiLLtL1am B. Bates, 
LEON JAWORSKI, and FULBRIGHT, CROOKER 
& Freeman, with him on the brief), for 
appellants; LARvE Brown (L. E. BLank- 
ENBECKER aNd Horace P. Movutton with 
him on the brief), for appellant, D. A. 
Beard; Expert Hooper, Assistant Attor- 
ney General (JaMEes V. ALLRED, Attorney 
General, 
Attorney General, CLAUDE PoLLarp, J. H. 
TALLICHET, Cuas, C. Hurr, W. M. Srreet- 
MAN and A. L. Reep with ‘him on the 
brief), for appellees. 

Opinion of the Court 
Dec. 5, 1932 
Mr. Justice SuTHERLAND delivered the 
opinion of the court. 


This is a suit brought in the court be- 
low by Stephenson, one of the appellants, 
in which the other appellants intervened, 


against various officials of the State and 
counties of Texas, among them. the Gov- 
ernor, Attorney General, members of the 
State Highway Commission and of the 
State Railroad Commission, to enjoin the 
enforcement of certain provisions of a 
State statute hereafter described. The 
appellants severally were engaged in 
transporting freight by means of motor 
trucks over the highways of the State, 
between certain cities located within the 
State, under private contracts made with 
various named siippers, which contracts, 
among other terms, fixed the rate to be 
charged for the transportation services. 
While these contracts were in force and 
in process of being performed the State 
statute was passed, the effect of which. 
it is alleged, is to prohibit appellants from 
carrying out the terms, provisions and con- 
ditions of their contracts; to preclude them 
from transporting freight ove: the high- 
ways of the State under their contracts 
as private carriers to their great injury; 
and to subject them to criminal prosecu- 
tions. It is further alleged that an en- 
forcement of the act will destroy the busi- 
ness of appellants, and unless restrained 
will cause them irreparable injury. 

The following constitute the salient pro- 
visions of the act. Section 1 defines 
various terms used in the act. Section 3 
provides that no common carrier of prop- 
erty for compensation or hire shal] op- 
erate over the highways of the State with- 
out first obtaining a certificate of public 
convenience and necessity, and that no 
contract carrier shall thus operate with- 
out a permit so to do. Section 4 vests the 
railroad commission with authority to su- 
pervise and regulate the transportation 
of property for compensation or hire by 
motor vehicle on any public highway of 
the State; to fix maximum or minimum, 
or maximum and minimum, rates, tares 
and charges in accordance with the specific 
provisions of the act; to prescribe rules 
and regulations for the government of 
motor carriers, for the safety of their 
operations, and for other purposes; to re- 
quire each driver to have a license pur- 
suant to an examination as to his ability 
and fitness. 

By the same section the commission is 
given broad powers of supervision anc reg- 
ulation in respect of matters affecting the 
relationship of the motor carriers and the 
shipping public, as may be necessary in 
the interest of the public; and also to 


T. S. CHristopHer, Assistant | 


supervise and regulate such carriers gen- 
erally “so as to carefully preserve, foster 
and regulate transportation and to relieve 
the existing and all future undue burdens 
on the highways arising by reason of the 


| use of the highways by motor carriers, ad- 
justing and administering its regulations | 


in the interests of the public.” The rail- 
road commission and the highway com- 


mission are directed to cooperate in re- | 


spect of the condition of the public high- 
ways and their ability to carry existing 
and proposed additional traffic. 

Section 5 contains various provisions re- 
lating to common carriers over the high- 
ways, and among other things requires 
them to have certificates of public con- 
venience and necessity. Section 6 (a) 
provides that no motor carrier now oper- 
ating as a contract carrier, or hereafter 
desiring to engage in so doing, shall oper- 
ate until it shall have received a permit 
from the railroad commission which shall 
not be issued unti! the applicant has com- 
plicd with the requirements of the act. 
Section 6 ‘(c) directs that such permits 
shall be granted only after a hearing, and 
not if the commission be of opinion “that 
the proposed operation of any such con- 
tract carrier will impair the efficient pub- 
lic service of any authorized common ¢ar- 
rier or common carriers then adequately 
serving the same territory.” 

Section 6 ‘d) authorizes the railroad 
commission to issue special permits to 
persons desiring to transport for hire over 
the State highways livestock, mohair, 
wool, milk, and certain other commodities, 
upon such terms and under such regula- 
tions as may be deemed proper, having in 
mind the protection of the highways and 
the safety of the traveling public. Sec- 
tion 6aa gives the commission authority 
to prescribe rules and regulations govern- 
ing the operation of contract carriers in 
competition with common carriers over 
the highways, and to prescribe minimum 
rates to be collected by such contract car- 
riers “which shall not be less than the 
rates prescribed for common carriers for 
Substantially the same service.” 

Section 6bb provides that no permit to 
operate as a contract carrier shall be 
granted to any person operating as a 
common carrier holding a c®rtificate of 
convenience and necessity, ard that no 
certificate of convenience and necessity 
shall be granted to any person operating 
as a contract carrier, and that no vehicle 
shall be operated by any motor carrier 
with both a permit and a certificate. 

Section 13 requires all motor carriers to 
give bonds and insurance policies, which 
among o.ner things shall provide that the 
vbiigor will pay judgments recovered 
against the mctor carrier based on claims 
for loss 0i damages for personal injuries, 
or “loss of, or injury to, property occur- 
zing during the term of said bonds and 
policies and arising out of the actual op- 
eration of such motor carrier.” The sec- 
tion contains a proviso directing the Com- 
mission not to require insurance covering 
joss of or damage to cargo in amount 
excessive for the class of service to be 
rencered by the carrier. 

Section 22(b) is a broad declaration of 
policy. It declares that the business of 
operating as a motor carrier af property 
for hire along the highways of the State 
is one aifected witn the public interest. 
It further declares that the rapid increase 
of motor carrier traffic and the lack of 

| effective regulation have increased the 
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dangers and hazards on public highways 
and maae more stringent regulations im- 


perative to the end that the highways 
may_be rendered safer for public use, the 
wear and tear upon them reduced, dis- 
| crimination in rates eliminated, conges- 
tion of traffic minimized, the use of the 
highways for transportation of property 
for hire restricted to the extent required 
by the necessities of the. general public, 
| and the various transportation agencies 
of the State adjusted and correlaied “so 
that public highways may serve tne best 
interest of the general public.” 

The case was heard by a statutory court 
| consisting of three judges, under section 
| 266 of the Judicial Code, U. S. C., Title 

28, section 380, upon the pleadings and 
affidavits and other evidence. That court 
delivered an opinion and denied an in- 
terlocutory injunction. 53 F. (2d) 509. 
Later ,and upon final hearing, the court 
made findings of fact and entered a de- 
cree denving a permanent injunction. 
The case comes here by appeal from that 
decree. 

Appellants assail the statute upon the 
following grounds. (1) That as applied 
to appellants, all of whom are private 
contract carriers, the result of the statute 
is to compel them to dedicate their vrop- 
erty to the quasi-public use oi "ublic 
transportation before they can «vcrate 
their motors over the highways, and thus 
to take their property for public use with- 
out adequate compensation and to deprive 
them of their property without due process 
of law. In other words, the allege’ effect 
of the statute is to convert ‘the vrivate 
carriers into common carriers by iegisla- 
tive fiat. (2) That the business of appel- 
lants is not affected with a public inter- 
est, and the provisions of the statute so 
declaring in terms, or in effect, constitute 
an attempt to deprive appellanis of their 
property without due process of ‘:w. and 
to abrogate their right of private co:iract. 
(3) That the statue by requiring avpellans 
to obtain a permit in the naure of a cer- 
tificate of public convenience and neces- 
sity subjects them to other regulations 
before they can lawfully operate upon the 
highways, which regulations are not im- 
posed upon other private carriers sim- 
ilarly situated, and thereby appellants are 
denied the equal protection of the laws. 
(4) That other regulations to which ap- 
pellants are subjected are not made appli- 
cable to persons using the highways in 
transportation of their own commodities 
under substantially similar conditions, and 
thereby appellants are denied the equal 
protection of the laws. 

To these contentions appellees .reply— 
(a) That the act does not undertake to 
convert the contract carriers into common 
carriers, or to require them to devote their 
property to any different or greater public 

| use than that to which they have already 
voluntarily dedicated it, or to render any 
| service beyond that which they have con- 
tracted to render, but merely fixes rea- 
sonable conditions upon the permissive use 
which they make of public property as a 
| place of business. (b) That the act is 
bottomed upon the State’s power to pro- 
tect its highways and remove traffic haz- 
ards, as well as upon its power and duty 
to foster and preserve a dependable trans- 
portation system ‘for the whole people. ‘c) 
That the contract carriers reached by the 
act are, under conditions now obiaining 
upon the highways, engaged in a business 
| affected with a public interest, and the 





December 6, 1932 


reasonable regulation of their rates and 
practices is essential for the protection of 
that interest. (d) That the act is not 
discriminatory in the particulars asserted 
by appellants. 

First. It is well established. law that the 
highways of the State are public property; 
that their primary and preferred use is 
for private purposes; and that their use 
for purposes of gain is special and extra- 
ordinary, which, generally at least, the 
Legislature may prohibit or condition as 
it sees fit. Packard v. Banton, 264 U. S 
140, 144, and cases cited; Frost Trucking 
Co. v. R. R. Comm., 271 U. S. 583, 592-593; 
Hodge Co. v. Cincinnati, 284 U. S. 335, 337; 
Johnson Transfer & Freight Lines v. 
Perry, 47 F. (2d) 900, 902; Southern Mo- 
torways v. Perry, 39 F. (2d) 145, 147; Peo- 
ple’s Transit Co. v. Henshaw, 20 F. (2d) 
87, 89: Weksler v. Collins, 317 Ill. 132, 138- 
139; Motor Coaches v. Public Utility, 125 
Me. 63, 65. 


Putting aside the question whether the 
statute may stand against the attack 
made under the due process of law clause, 
u,on the theory that appellants, by reason 
of their use of the public highways, are 
engaged in a business impressed with a 
public interest, and the question whether 
it may be justified on the ground that, 
wholly apart from its relation to highway 
conservation, it is necessary in order to 
prevent impairment of the public service 
of authorized common carriers adequately 
serving the same territory, we confine our 
inquiry to the question whether, in the 
light of the broad general rule just stated, 
the statute may be construed and sus- 
tained as a constitutional exercise of the 
legislative power to regulate the use of 
the State highways. 

Provisions of the statute assailed on the 
ground that they are not highway regula- 
tions and violate the.-due’ process of 
law clause are: the requirement that 
the private contract carrier before engag- 
ing in business must obtain a permit upon 
considerations relating to the effect of 
their competition upon existing common 
carriers; the provision authorizing the 
Railroad Commission to fix the minimum 
rates of such private carriers operating in 
competition with common carriers, which 
shall not be less than the rates prescribed 
for common carriers for substantially the 
same service; and the requirement, as ap- 
pellants interpret the statute, that such 
private carriers must furnish cargo in- 
surance policies and bonds. 

We are of opinion that neither by spe- 
cific provision cr proyisions, nor by the 
statute considered as \a whole, is there 
an attempt to convert private contract 
carriers by motor into common carriers. 
Certainly. the statute does not say so. 
Common carriers by motor and private 
coniract carriers are classified separately 
and subjected to distinctly separate pro- 
visions. By section 1(h), the contract 
carrier is defined as “any motor car- 
rier * * * transporting property for com- 
pensation or hire over any highway in this 


State other than as a common carrier.” | 


It is difficult to see how the Legislature 
could mure clearly have evinced an in- 
tention to avoid an attempt to convert 
the contract carrier into a common Car- 
rier. It is true that the regulations im- 
posed upon the two classes are in some 
instances similar if not identical; 
tney are imposed upon each class con- 
sidered by itself, and it does not follow 
that reguiaticns appropriately imposed 
upon the business of a common carrier, 


| aS a brief review will disciose, which re- | 
; quires us to hold that the\legislation here 


| of common carriers, 


| of a carrier; 


| dental to that status. i 
| does not apply to a private carrier qua 


but | 
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may not also be appropriate to the busi- | 
ness of a contract carrier. 

Appellants, in support of their conten- 
tion, rely upon prior decisions of this | 
court; but there is nothing i-. any of them 


under review compels private contract car- 
riers to assume the duties ahd obligations 
or interferes with 
their freedom to‘limit their business to | 
that of carrying under private contracts 
as they have been wont to do. 

Michigan Commission v. Duke, 266 U. S. 
570, dealt with a State law which ex- 
pressly provided that all persons engaged 
in the transportation of persons engaged 
erty for hire by motor vehicle upon the 
public highways of the State should be 
common carriers, and that all laws of the 
State. regulating transportation by other 
common carriers should apply with equal 
force and effect to such common carriers. 
It was upon this express provision that 
this court based its holding (pp. 577-578) 
that it was beyond the power of the State 


| by legislative fiat to convert property used | 


exclusively in the business of a private 
carrier into a public utility, or to make 
the owner a public carrier, since that 
would be to take private property for pub- 
lice use without just compensation in 
violation of the due process of law clause 
of the Fourteenth Amendment. 


Buck v. Kuykendall, 267 U. S. 307, and 
Bush Co. v. Maloy, 267 U. S. 317, were 
cases which dealt with State stautes af- 
fecting interstate commerce and with dis- 
criminations relating thereto. No such 
questions are raised in respect of the ap- 
plication to appellants of the Texas statute 
now under consideration. 

The question decided in Front Trucking 
Co. v. R. R. Com., 271 U. S. 583, difiers 
entirely from that here presented. There 
(p. 592) the California supreme court had 
construed a provision of the State statute 
which required the private contract carrier 
to obtain not a permit, as here, but a 
certificate of public convenience and nec- 
essity before doing business over the State 
highways, as a condition obliging him to 
dedicate his property to the »usiness of 
public transportation and to subject him- 
self to all the duties and burdens imposed 
by the act upon common carriers. This 
court, in accordance with the settled rule, 
accepted that construction as binding and, 
in that view, said (p. 592): 

“s. 6 the case presented is not that 
of a private carrier who, in ozcgr to have 
the privilege of using the highways,. is 
required merely to secure a certificate of 
public convenience and become subject 
to a regulations appropriate to that kind 
but it is that of a private 
carrier who, in order to enjoy the use of 
the highways, must submit to the condi- 
tion of becoming a common carrier and of 
being veguiated as such by the Railroad 
Commission. The certificate of public con- 
venience, required by section 5, is exacted 
of a common carrier and is purely inci- 
The requirement 


private carrier, but to him only in his 
imposed statutory character of common 
carrier. Apart from that signification, so 
far as he is concerned it does not exist.” 

On the contrary, the Texas statute in 
respect of permits deals exclusively with 
the private’contract carrier, and requires 
the issue of the permit not to him in the 
imposed character of a common carrier, 


| contract carrier. 
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but in his actual character as a private 
If the California statute 
requiring a certificate had been thus in- 
terpreted by the highest court of the 
State, the foregoing quotation clearly sug- 
gests that our decision might have been 
otherwise. 

Smith v. Cahoon, 283 U. S. 553, dealt 
with a Florida statute indiscriminately ap- 
plying to all who operated motor vehicles 
for compensation or as common carriers 
over public highways, and prohibiting such 
operation without a certificate of public 
convenience and necessity, application for 
which was to be accompanied by a sched- 
ule of tariffs. No certificate was valid un- 
less a bond were given by the applicant 
for protection against injuries resulting 
from negligence, and for the protection of 
persons and property carried. The rail- 
road commission was vested with author- 
ity to fix or approve rates, regulate serv- 
ice, prescribe methods of keeping accounts, 
etc. Schedules of rates were to be open 
to the public, and all alterations in tariffs 
were under the commission's control. The 
violation of any provision of the Act was 
made a misdemeanor punishable by fine 
or imprisonment or by both. This court 
held that since the statute affixed the 
same conditions to all who applied for cer- 
tificates, and embraced in those conditions 
a scheme of supervision and control which 
constitutionally could be applied only to 
common carriers, a private carrier for hire 
could not constitutionally be arrested un- 
der it for failure to procure a Certificate 
or pay the tax required by the Act. 

It further held that if the statute were 
regarded as intended to afford one consti- 
tutional scheme for common carriers and 
another for private carriers, it failed to 
define the obligations of private carriers 
with the certainty required of criminal 
statutes, and was, therefore void; and that 
this defect was not removed by a decision 
of the State court declaring the provi- 
sions separable and that only those legally 
applicable to private carriers were in- 
tended to apply to them, without also de- 
ciding which provisions were so applicable. 
“No separate scheme of regulation,” we 
said (p. 563), “can be discerned in the 
terms of the Act with respect to those con- 
siderations of safety and proper operation 
affecting the use of highways which may 
appropriately relate to privat~ carriers as 
well as to common carriers.” 

The vice of the statute was that all 
carriers for hire, whether public or pri- 
vate, were put upon the same footing by 
explicit provisions which could not be 
severed so as to afford one valid scheme 
for common carriers and another for pri- 
vate carriers, with the result that until 
the separability of these provisions should 
be determined by competent authority, 
they were void for uncertainty. In the 
Texas statute no such uncertainty exists, 
The provisions intended to be applicable 
to contract carriers are distinctly set forth 
and separately stated, plainly leaving for 


| determination only the question whether, 


such provisions, or any of them, are in- 
valid as so applied. Continental Baking 
Co. v. Woodring, 286 U. S. 352, 364. 

We come, then, to consider the chal- 
lenged provisions of the statute under 
review, in the light of their exclusive re- 
lation to contract carriers, unembarrassed 
by any previous ruling of this court. In 
view of the conclusions to which we shall 
come, it is not necessary to determine 
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whether the operation of trucks for the 


transportation of freight under private | 


contracts, carried into effect by the use 
of the public highways, is a business im- 
pressed with a public interest. 


There is ample support in the record | 
for the following findings of the court | 


below: 


“The evidence shows there are 1,360,413 | 


motor vehicles other than. either common 
or contract carriers or commereial car- 


riers of passengers registered for use on | 


the highways of Texas, and that it is one 


of the purposes of the Legislature to make | 


the use of the highways safer and more 
convenient for these private operators, 
involving incidentally either a lessening 
of commercial transportation on the high- 
ways, or such improvement in their char- 
acter and practices as to effect the same 
result. In this connection, the court finds 


that the provisions of the statute car- | 


ried out in accordance with the declara- 
tion of purpose and the specific instruc- 
tions therein will have the effect either 
of lessening commercial traffic on the 


highways, or, by bringing it under careful | 


and adequate supervision, of making the 


use thereof by the very large number of | 


owners and operators of private motor 
vehicles safer and more convenient. 

“The increase of unregulated truck 
transportation over the highways had de- 


veloped a difficult and perplexing public | 
problem to the extent that the Governor | 


of the State in his message to the Legis- 
lature called attention to the fact that 
the highways were being taken and badly 


used by motor vehicles engaged in the | 


transportation of freight for hire. 


“The number of contract carriers on the | 


highways of Texas having rapidly grown, 
as elsewhere found, the business they con- 


duct now exists as a very large factor in | 
The court | 


commercial transportation. 
finds that it is not the effect of one such 
carrier or a limited number thereof which 
produced the serious problem with which 
the Legislature of Texas purported to deal 
and has dealt, but it is the effect, in the 
aggregate, of such contract carriers that 
is important 

“The inevitable result of the continuance 
of the enormous increase o fso-called pri- 
vate carriers for hire and the continual 


decrease in the number of common car- | 


riers holding certificates of. public con- 
venience and necessity will be the practi- 
cal disappearance altogether of common 
carriers from the roads. 

“The Legislature has declared that all 
of the available carriage service, includ- 
ing common carriage by rail and road and 
contract carriage by road, are so inter- 
dependent that the public may not con- 
tinue to have a safe and dependable trans- 
portation system unless private carriers 


operating on the same roads with common | 


carriers are brought under just and rea- 
sonable regulations bringing their service 
into relation with common carriers, and 
we find the evidence supports this 
finding. 

“The requirement of the Texas statute 
under attack that contract carriers must 
have a permit with the prerequisites in 
the statute for such a permit, is reason- 
able, particularly in that this method en- 
ables the State to know who will use its 
highways and to more efficiently regulate 
such use. The permit system has imme- 
diate relation to the condition of the 
roads and bridges, congestion of the high- 
ways and the character of the equipment 
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to be used, which relates not only to the 
effect of the operations on business but 


also to the problem of safety and con- 
| venience in use of the highway. 


mission supports the legislative declara- 
tion that unregulated contract carriers 
} under the former law effectively prevents 
the primary purpose’of fostering and con- 
serving for the public welfaer all commer- 
cial transportation on the highways which 
it has been the purpose of the laws of 
Texas, under rules of the Commission, to 
foster.” 

These and other findings and the evi- 
| dence contained in the record conclusively 


| lated use of the highways of the State by 


private contract carriers has had the ef- 
fect of greatly decreasing the freight 
which would be carried by the railroads 
within the State, and, in consequence, 
adding to the burden upon the highways. 
Certainly, the removal or amelioration of 
that burden, with its resulting injury to 
the highways, interference with their pri- 





mary use, danger and inconvenience, is | 
a legitimate subject for the exercise of | 


the State legislative power. And that this 


| was one of the chief ends sought to be | 
accomplished by the provisions in ques- | 


tion, the record amply establishes. 
The assailed provision, in this view, are 
not ends in and of themselves, but means 


to the legitimate end of conserving the | 


highways. The extent to which, as means, 
they conduce to that end, the degree of 
their efficiency, the closeness of their re- 
| lation to the end sought to be attained, 
are matters addressed to the judgment of 
the legislature, and ont to that of the 
courts. It is enough if it can be seen that 
in any degree, or under any reasonably 
conceivable circumstances, there is an 
| actual relation between the means and the 
end. Compare M’Culloch v. Maryland, 4 
Wheat. 316, 409-410, 419, 421, 423; Veazie 
Bank v. Fenno, 8 Wall. 533, 549; Legal 
Tender Cases, 12 Wall. 457, 539-540, 541, 


542, 543; Pomeroy, Constitutional Law, 9th | 


Ed., section 268a. 

Turning our attention then to the pro- 
vision for permits, it is to be observed that 
the requirement is not that the private 
contract carrier shall obtain a certificate 
of public convenience and necessity, but 


which is made dependent upon the condi- 
tion that the efficiency of common carrier 
service then adequately serving the same 
territory shall not be impaired. Does the 
required relation here exist between the 


think it does. But in any event, if the 
legislature so concluded, as it evently did, 
that conclusion must stand, since we are 
not able to say that in reaching it that 


Massachusetts, 197 U. S. 11, 30-31. Com- 
pare Euclid v. Ambler Co., 272 U. S. 365, 
395; Zahn v. Board of Public Works, 274 
U. S. 325, 328. 

Debatabl~ questions of this character are 
not for the courts, but for the legislature, 
which is entitled to form its own judg- 
ment. 
388-389. Leaving out of consideration com- 


railway freight service, in the very nature 
of things, must result, to some degree, in 
adding to the burden imposed upon the 
highways. Or stated conversely, any diver- 
sion of traffic from the highways to the 





“The experience of the Railroad Com- | 





show that during recent years the unregu- | 


a vast and constantly growing number of | 
| portation are available. 





condition imposed and the end sought? We | 


body was manifestly wrong. Jacobson v. | 


Sproles v. Binford, 286 U. S. 374, | 


mon carriers by trucks, impairment of the | 
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railroads must correspondingly relieve the 
former, and, therefore, contribute directly 
to their conservation. There is thus a 
substantial relation between the means 
here adopted and the end sought. This 
is made plain by the Sproles case, supra 
(p. 394): 


“The State has a vital interest in the 


| appropriate utilization of the railroads 


which serve its people, as well as in the 
proper maintenance of its highways as 
safe and convenient facilities. The State 
provides its highways and pays for their 
upkeep. Its people make railroad trans- 
portation possible by the payment of 
transportation charges. It cannot be said 
that the State is powerless to protect its 
highways from being subjected to exces- 
sive burdens when other means of trans- 
The use of high- 
ways for truck transportation has its man- 
ifest convenience, but we perceive no con- 
stitutional ground for denying to the State 
the’ right to foster-a fair distribution of 
traffic to the end that all necessary facili- 
ties should be maintained and that the 
public should not be inconvenienced by 
inordinate uses of its highways for pur- 
poses of gain. This is not a case of a ne- 
nial of the use of the highways to one 
class of citizens as opposed to another, or 
of limitations having no appropriate rela- 
tion to highway protection.” 

What has just been said applies in the 
main to the other challenged provision au- 
thorizing the commission to prescribe min- 
imum rates not less than those prescribed 
for common carriers for substantially the 
same service. This provision, by preclud- 
ing the contract carriers from rendering 
service at rates under those charged by 
the railroad carriers, has a definite ten- 
dency to relieve the highways by diverting 
traffic from them to the railroads. The 
authority is limited to the fixing of mini- 
mum rates. The contract carrier may not 
charge less than the rates so fixed, but is 
left free to charge as much more as he 
sees fit and can obtain. Undoubtedly, this 
interferes with the freedom of the parties 
to contract, but it is not such an inter- 
ference as the Fourteenth Amendment 
forbids. While freedom of contract is the 
general rule, it is nevertheless not abso- 


| lute but subject to a great variety of legiti- 


2 | mate restraints, among which are s 
that he shall obtain a permit, the issue of | . men'ee 


are required for the safety and welfare of 
the State and its inhabitants. Knoxville 
Iron Co. v. Harbinson, 183 U. S. 13, 22; At- 
lantic Coast Line v. Riverside Mills, 219 
U. S. 186, 202; Chicago, B. & Quincy R. R. 
Co. v. McGuire, id., 549, 567, et seq.; Balt. 
& Ohio R. R. v. Int. Com. Comm., 221 U. 
S. 612, 619. When the exercise of that 


| freedom conflicts with the power and duty 


of the State to safeguard its property 
from injury and preserve it for those uses 
for which it was primarily designed, such 
freedom may be regulated and limited to 
the extent which reasonably may be nec- 
essary to carry the power and duty into 
effect. Compare McLean v. Arkansas, 211 
U. S. 539, 545; Miller v. Wilson, 236 U. Ss. 
373, 380; Frisbie v. United States, 157 U. S. 
160, 165; Highland v. Russell Car Co., 279 
U. S. 253, 261; Adkins v. Children’s Hos- 
pital, 261 U. S. 525, 546. 

Here the circumstances which justifies 
what otherwise might be an unconstitu- 
tional interference with the freedom of 
private contract is that the contract calls 
for a service, the performance of which 
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contemplates the use of facilities belong- | 


ing to the State; and it would be strange 
doctrine which, 


itself, would deny its power to regulate 
the contract so far as it contemplates 
the use. Contracts which relate to the 
use of the higiways must be deemed to 
have been mace in contemplation of the 


regulatory authority of the State.’ Sproles | 


v. Binford, supr, at pp. 390-391, and au- 
thorities cited. The principle that Con- 
gress may regulate private contracts 


whenever reasonably necessary to effect | 
any of the great purposes for which the | 


National Government was created, High- 
land v. Russell Car Co., supra, at p 261, 


applies to a State under like circum- | 


stances. 

An entizely different question was pre- 
sented in the Frost Trucking case, supra. 
There, as we pointed out (pp. 591-592), 
the California act, as construed by the 
highest court of the State, was in no real 


sence a regulation of the use of the pub- | 


lic highways. Its purpose was to protect 
the business of those who were common 
carriers in fact by controlling competi- 
tive conditions. Protection or conserva- 
tion of the highways was not involved.* 
The condition which constrained the pri- 
vate contract carrier to become a com- 
mon carrier, therefore, had no relation 
to the highways. In this view, the use 
of the highways furnished a purely un- 
related occasion for imposing the uncon- 
stitutional condition, affording no firmer 
basis for that condition than would have 
been the case if the contract carrier were 
using a road in private ownership. 

The Texas statute, on the contrary, rests 
definitely upon the policy of highway con- 
servation, and the provision now under 
review is governed by the same principle 
as that which recognizes the autnority of 
a State to prescribe the conditions upon 
which it will permit public work to be 
done on its behalf. Among such condi- 


tions it may prescribe that laborers em- | 


ployed by a contractor to do such work 
shall not be permitted to labor more than 
eizht hours per day. Atkin v. 
191 U. S. 207. 
part of the liberty of any contractor,” it 
is said at pages 222-223, “that he be al- 
lowed to do public work in any mode he 


may choose to adopt, withouty regard to | 


tne wishes of the State. On the con- 
trary, it belongs to the State, 
guardian and trustee for its people, and 
having control of its affairs, to prescribe 


the conditions upon which it will permit 


»ublic work to be done on its behalf, or | 
No court | 


on behalf of its municipalities. 
has authority to review its action in that 
respect. 
gest only considerations of public policy. 
And ‘with such considerations the courts 
have no concern.” See also Ellis v. United 
States, 206 U. S. 246, 256; Heim v. McCall, 
239 U. S. 175, 191. It may be said with 
like force that it belongs to the State, “as 
master in its own house,” to prescribe 
the terms upon which persons will be per- 
mitted to contract in respect of the use 
of the public highways for purposes of 
gain. See Hodge Co. v. Cincinnati, 284 
U. S. 335, 337. 

We need not consider whether the act 


in some other aspect would be good or | 


bad. It is enough to support its validity 
that, plainly, one of its aims is to con- 
serve the highways. If the Législature 
had other or additional . purposes, .which, 


while recognizing the | 
power of the State to regulate the use | 


Kansas, | 
“It can not be deemed a | 


as. the | 


Regulations on this subject sug- | 
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power to make effective, that would not 


valid. 
246, 256. Nor does it matter that the 


legislation has the result of modifying or | 
in effect. | 
| Such contracts are to be regarded as hav- | 


abrogating contracts already 


ing been made subject to the future exer- 
cise of the constitutional power of the 
State. 


| Bridge Co. v. United States, 204 U. S. 
364, 400; Sproles v. Binford, supra, at 
pages 390-391. 

The -rovision of section 13, requiring 
every motor carrier, wehther operating un- 
| der permit or certificate, to furnish a bond 
| and policy of insurance conditioned that 

the obligor will pay, among other things, 

for loss of, ori injury to, property arising 
out of teh actual operation of the carrier, 


is construed by appellants as including | 


cargoes *arried by them, and is assailed 
as a requirement bearing no relation to 
public safety, but as an attempt to condi- 
tion the purely private contractual rela- 


tionship between shipper and private car- | 


rier. It is said that ‘the proviso which 


prohibits the commission from requiring | 


insurance covering loss of, or damage to, 


cargo in an excessive amount requires the | 
construction suggested. So far as appears | 


no attempt yet has been made to enforce 
the provision against any of these appel- 


| lants, and until that is done they have | 


no occasion to complain. Moreover, no 


State court thus far has dealt with the | 


question, and unless obliged to do other- 
wise, we should not adopt a construction 
which might render the provision of 


doubtful validity, but await a determi- | 


nation of the matter by the courts of 


the Staté. Utah Power & L. Co. v. Pfost, | 


286 U. S. 165, 186. 


Second. The contention that the act, in 


certain particulars, denies appellants the 
equal protection of the laws requires only 
brief consideration. Section 6 (d), which 
authorizes the issue of special permits to 
persons engaged in the business of trans- 
porting certain named commodities upon 
such terms, conditions and restrictions as 
the Railroad Commission may deem 
| proper. etc., is said to discriminate arbi- 
trarily against carriers of commodities of 


a similar character, in that the selected | 


carriers are not required to comply with 
many of the onerous provisions of the 
statute. 


cial opinion, has construed the provision 
to mean that persons operating under 


common carriers are subject to the pro- 
visions of the act applicable to suc& car- 
riers, and that this construction has been 


plied. Appellants in this regard, there- 
fore, have no ground upon which to base 
a complaint. 

Nor do we find merit in the further 
| contention that the act arbitrarily dis- 
criminates against appellants because it 
does not apply to persons, 





not in fact, a regulation of the use of the 
highways.’ 197 Calif. 230; 244. 


| 
considered apart, it had no constitutional | 


have the result of making the act in- | 
Ellis v. United States, 206 U. S. | 


Louisville & Nashville R. R. Vv. | 
Mottley, 219 U. S. 467, 480, et seq.; Union | 








It is by no means clear that such | 
is the casé, and it is asserted on behalf 
of appellees, and not disputed, that the | 
Attorney General of the State, in an offi- | 


these special permits either as contract or | 


accepted by the Railroad Commission. | 
There is nothing in the record to suggest 
that the provision has been otherwise ap- | 


commonly 


*The California Supreme Court expressly said | 
that the act “does not purport to be, and is | 
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known as “shipper-owners,” who are 
transporting their own commodities un- 
der substantially similar conditions. It is 


obvious that certain provisions of the stat- 
ute, like that requiring the Commission 
to fix minimum rates, can have no appli- 
cation to such owners. We are of opin- 
ion, from an examination of the act and 
the companion act which was upheld by 
this court in Sproles v. Binford, supra, 
that all provisions relating to contract 
carriers which are germane to shipper- 
owners are made applicable to them. In 
any event, it is not shown that the act 
thus far has been so administered as to 
result in any unlawful discrimination. 

The decree of the court below is af- 
firmed. 

Mr. Justice BuTLer dissents. 

xk * 

An order oj the Interstate Com- 
merce Commission approving certain 
divisions of joint “reshipping” rates 
made by appellee eastern lines with- 
oul any order of any commission, 
whereby proportions allowed appel- 
lant’s predecessors were reduced, was 
held to be subject to judicial review. 
The court stated that the lower Fed- 
eral court should have taken juris- 
diction of appellant’s suit to enjoin 
the eastern carriers from enforcing 
such existing divisions and to set aside 
part of the Commission’s order rela- 
tive thereto, in which it was alleged 
tiiat the order operated to permit con- 
fiscation of appellant’s property in 
violation of the Fifth Amendment to 
the Constitution. The appellant's 
contention that the Commission’s or- 
der dealing with divisions of joint 
“reshipning” rates was not negalive 
in form, but a specific approval of un- 
lawful divisions, in substance depriv- 
ing appellant of its constitutional 
rights and thereby warranting judicial 
cognizance, was upheld. 


ALTON RaILRoaD COMPANY 
v. 

Unrrep SiaTES, INTERSTATE COMMERCE COM= 
MISSION, BALTIMORE AND OHIO RAILROAD 
COMPANY ET AL. 

Supreme Court of the United States. 
No, 81. 

On appeal from the District Court of the 
United States for the Northern District 

of Illinois. bn 

Frank H. Towner (Srras H. Strawn with 
him on the brief), for appellant; J. 
STANLEY Payne (THOMAS D. THACHER, 
Solicitor General JoHN Lorp O'BRIAN, 
Assistant to the Attorney Genéral, and 
DanreL W. KNOWLTON With him on the 
brief), for appellees. 

Opinion of the Court 
Dec. 5, 1932 

Mr. Justice Branpets delivered the opin- 
ion of the court. 

This suit, under the Urgent Deficiencies 
Act of Oct. 22, 1913, c. 32, 38 Stat. 208, 
220, was brought by The Alton Railroad 
Company in the Federal court for north- 
ern Illinois to set aside part of an order 
entered by the Interstate Commerce Com- 
mission under section 15 (6) of the Inter- 
state Commerce Act, see Transportation 
Act. Feb. 28, 1920, c. 91, section 418, 41 
Stat. 456, 475, 486. The defendants are 
the United States and, by intervention, 
the Commission and carriers adversely in- 
terested. The proceeding before the Com- 
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mission was commenced by the receivers | 
of the Chicago & Alton “to establish, just, 
reasonable, and equitable divisions” of ex- 


isting joint rates for grain and grain 
products from Peoria, Ill., to points east 
of Buffalo. (Note No. 1.) The Commis- 
sion found that the divisions of the so- 
called “local” rates were too low, and or- 
dered them increased. . It found that the 
divisions of the so-called “reshipping’ 
rates were “not unjust, unreasonable or 
otherwise unlawful” and refused relief as 
to them. Wheélock et al., Receivers, v. 
Akron, Canton & Youngstown Ry. Co., 
169 I. C. C. 594; 179 I. C. C. 517. (Note 
No. 2). The Alton Railroad (the corpo- 
ration which acquired the line under the 
reorganization, Alton R. R. Co. Acquisition | 
and Stock Issue, 175 I. C. C. 301), insists 
that by so denying relief the Commission 
has, in view of the facts specifically found, 
subjected its property to confiscation; and 
on this ground seeks to have that part of 
the order set aside. f 
Lines of the Alton extend from Peoria 
to Chicago, Joliet and Dwight. Ill, and 
at each of those cities connect with, rail- 
roads whose lines extend to the East. 
Peoria is an important market for grain 
received from the West and Northwest. 
At Peoria the grain goes into elevators. | 





Note No. 1—The proceedings before the Com- | 
mission involved also the rates from Pekin, 
which lies about 10 miles from Peoria. But 
as the inbound and outbound rates to and 
from these two points and the transit regula- 
tions and practices in effect are the same as 
to both, only Peoria will be referred to. 

Note No. 2—Division 5 of the Commission, | 
after a hearing, found that the share ac- | 
corded the Alton was unreasonable and other- 
wise unlawful, and fixed new divisions. On 
petition by the defendants, the order of Divi- 
sion 5 was indefinitely postponed and a re- 
hearing before the full Commission granted. 
The order entered by the full Commission 
reads as follows: 

“This case having been heard and submit- 
ted by the parties, and full investigation of 
the matters and things involved having been 
had, and the Commission having, on the date 
hereof, made and filed a report on rehearing 
containing its findings of fact and conclusions 
thereon, which said report, together with the 
original report and order herein, 169 I. C. C. 
594, is hereby referred to and made a part 
hereof; and the Commission having found in 
said report on rehearing, (1) that just, reason- 
able, and equitable divisions to be received, 
respectively, by complainants herein and the 
defendant carriers east of. Chicago, Joilet, or 
Dwight, Ill., out of the joint nontransit rates 
on grain, grain products, and grain by-prod- 
ucts, in carloads. from Peoria and Pekin, IIl., | 
via Chicago, Joliet, or Dwight, to destinations 
in Eastern Trunk-line and New England Ter- 
ritories, east of Buffalo, N. Y., over the lines 
of complainants to Chicago, Joliet, or Dwight, 
will be the specific or arbitrary over the Chi- 
cago reshipping rate to complainants and the 
reshipping rate from Chicago to destination 
to the carriers defendant east of Chicago; and 
(2) that the present divisions of joint reship- 
ping or proportional rates on grain, grain 
products, and grain by-products, in carloads. 
from Peoria and Pekin over the lines of com- | 
plainants to Chicago, Joliet, or Dwight, des- | 
tined to points in Eastern Trunk-line and 
New England Territories east of Buffalo, are 
not unjust, unreasonable, or otherwise unlaw- 
ful as alleged by complainants: 

“It is ordered that the aforementioned 
original order of Nov. 28, 1930, be, and it is 
hereby, vacated and/“set aside. 

“It is further ordered that the above-named 
defendants, according as they participate in 
the transportation, be, and they are hereby 
notified and required to cease and desist, on 
or before Jan. 16, 1932, and thereafter to ab- 
stain from demanding, collecting, or receiv- 
ing divisions of the joint nontransit rates 
specified in the preceding paragraph which | 
do not allow said complainants the divisions 
found in said reports to be just, reasonable, 
and equitable. 

“And it is further ordered that this order 
shall continue in force until the further order 
«f the Commission.” 
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There it may be sold and resold or it may 
be manufactured into grain products and 
by-products. 

Much of the grain is later shipped from 
Peoria to the East in the form of grain 
products and by-products. The transpor- 


tation of grain consigned to Peoria is 
completed, however, by the unloading of 


the cars there and the payment of charges. | 


The carriers serving Peoria have not es- 
tablished joint rates from such points of 
origin of the grain to the East, with a 
transit privilege at Peoria. Compare Cen- 


tral R. R. Co. v. United States, 257 U. S. | 
But the tariffs of outbound joint | 


247, 
rates from Peoria’ to points east of Buf- 
falo, voluntarily established by the Alton 
and connecting railroads, provide for a 
lower scale of rates applicable, under 
certain conditions, to grain and the prod- 
ucts of grain which had a rail move- 
ment inbound from the territory referred 


to. This lower scale is called “reshipping” | 


rates; and the merchandise shipped there- 
under is called transit grain or grain 
products. (Note No. 3.) The higher scale 
applicable to other grain or grain prod- 
ucts is called “local” rates. Compare 


Atchison, Topeka & Santa Fe Ry. Co. v. | 


United States, 279 U. S. 768. 
Until July 1, 1929, the divisions of both 


classes of rates were fixed by agreement | 


of the Alton and the connecting lines. 
Then, the connecting lines, without the 
sanction of the Commission and over the 
protest of the Alton, reduced, for both 
classes of rates, the amounts paid to it 
as divisions. The connecting lines were 
and are physically in a _ position 
to deprive the Alton of a larger 
share by reason of the fact’ that 
the freight is collected at the destinations 
and distributed by the collecting carrier. 
The haul on the Alton outbound from 
Peoria is from 82 to 155 miles, dependent 
upon the route selected. The divisions 
constitute the only revenue received by 


the Alton for the service performed by it | 


under the “reshipping” rates. Under the 
reduced allowances the Alton does not re- 
ceive on any shipment more than 2 cents 
per 100 pounds and on many shipments 
it receives nothing. (Note No. 4.) The 
Commission did not suggest that the di- 
visions so received could be deemed com- 
pensatory for the outbound haul. It jus- 
tified its conclusion that the divisions were 
not “unjust, unreasonable, or otherwise 
unlawful” on the ground‘that the trans- 
portation service for the performance of 


which the Alton sought increased divisions | 


Note No. 3.—Reshipping rates from Peoria 


vary somewhat with the point of origin of | 
A subsequent outbound shipment | 
be from a | 


the grain. 
of grain or its products may 
shipment which did not move inbound from 
the territory above referred to. But the ship- 
per, i 
rates 


nm outbound grain, grain products or 


by-products, must establish the fact that he | 


Sent an equivalent amount of like grain from 
the point of origin to Peoria within the 12- 
month period allowed for transit privileges. 
This proof is made by the presentation of 
paid freight bills as memoranda of the in- 
bound shipments. Compare Surrendered Ton- 
nage Slips at Transit Points, 77 I. C. C. 239. 
The inbound and outbound shipments are 
carried under separate bills of lading; the 
final destination of the grain is usually unde- 
termined at the time of the inbound ship- 
ment. In this respect the practice differs 
from that of through shipment with transit 
privileges. On the prevalence, legality, and 
possible abuses of both reshipping rates and 
through rates with transit privileges, see 
Atchison, T. & S. F. Ry. v. United States, 279 
U. S. 768, 777-780, and cases there cited. 


order to avgil himself of the reshipping | 
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was not of importance to the public; and 
that if the Alton desired to participate 
in the transportation and was dissatisfied 
with the share allotted, it should secure in 
some way allowances from the carriers 
which bring the grain into Peoria. 

The District Court, three judges sitting, 
did not consider the merits of the contro- 
versy. It dismissed the bill on the ground 
that the part of the order complained of 
was negative in character; and that hence 
the court: was without jurisdiction. The 
case is here on direct appeal. Whether the 
order is a negative one within the mean- 
ing of the rule compare Procter & Gamble 
Co. v. United States, 225 U. S. 282; United 
States v. Los Angeles & Salt Lake R. R. 
Co., 273 U. S. 299, is the main question 
requiring decision. The Alton concedes 
that courts have ordinarily no power to re- 
| view a finding of the Commission that a 
particular division is not unreasonable or 
inequitable. The Alton’s contention is that 
while the joint rates are in force it is 
obliged to accept traffic under them; that 
until the Commission decides otherwise it 
is entitled to the divisions agreed upon 
when the joint rates were established; that 
the order of the Commission in approving 
the reduced allowance to the Alton made 
, by the connecting carriers in effect estab- 
lished new divisions; and that since these 
are obviously confiscatory, the order is 
void. 

First. The order while negative in form 
was, in effect, an affirmative one. The 
joint “reshipping” rates and the divisions 
| thereof were established by agreement of 
the carriers participating in the transpor- 
tation. The divisions were a term of that 
agreement. So long as the joint rates vol- 
untarily established remain in force, each 
carrier is entitled as of right to the divi- 
sion originally agreed upon, unless a read- 
justment of the divisions has been made 
either by the parties or by the Commission 
pursuant to the power conferred by para- 
graph 6 of section 15. The connecting 
carriers were legally without power to re- 





Note No. 4.—As stated in note 3, supra, the 
| reshipping rates from Peoria to the East vary 
with the points of origin of the grain or 
grain product. Thus the reshipping rate 
from Peoria to. New York on grain originat- 
ing in the Northwest is 30.5 cents per 100 
pounds, while that on grain originating in 
the Illinois-Iowa territory is 32.5 cents. On 
grain originating at other points the rates 
fall somewhere between these two figures. 
The outbound reshipping rate from Chicago 
to New York, with exceptions not material 
here, is 30.5 cents irrespective of the point 
of origin. The inbound rates to Chicago and 
to Peoria are the same on shipments from 
the Illinois-Iowa territory, but on shipments 
from the Northwest the inbound rate to 
Peoria is 2 cents less than to Chicago; and 
on shipments from other points the difference 
is less than 2 cents. It is evident that the 
outbound reshipping rates from Peoria, vary- 
ing as they do with the point of origin of 
; the grain, are designed to equalize the total 

rate from poijiut of origin to final destina- 
| tion, whether Peoria or Chicago is taken as 
the place for utilizing transit privileges 
Stated in general terms, where the rate to 
Peoria is less than that to Chicago, the rate 
from Peoria is correspondingly greater than 
that from Chicago. In no case is this ex- 
cess of outbound rate from Peoria over that 
from Chicago more than 2 cents per 100 
pounds; and in some cases there is no excess. 
It is this excess, if any exists, of the rate 
| from Peoria over the 30.5-cent rate from 
Chicago that constitutes the share being 
paid to the Alton by the connecting lines out 
of the joint rate from Peoria to New York. 
The connecting carriers invariably retain 30.5 
cents as their own share, leaving the Alton a 
maximum of 2 cents per 100 pounds as its 
allotment. In some instances—specifically, on 
shipments of grain whose origin was in the 
Northwest—the Alton receives nothing, al- 
though it may have hauled the grain over 
its line from Peoria 155 miles, 
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duce the divisions of the Alton over its ob- 
jection. If they deemed its divisions un- 


reasonably large, they could have invoked | 


the power of the Commission to make a 
reduction. Instead of applying to the 
Commission to adjust the existing divisions 
they resorted to force. Availing them- 
selves of their strategic position as collec- 
tors ofthe freight, they withheld from the 
Alton a part 8f what was due it. 

The Alton might have sued at law for 
the part of the divisions wrongfully with- 
held. St. Louis S. W. Ry. Co. v. Bolinger 
& Co., 17 F. (2d) 924; compare Malvern & 
F. V. R. R. Co. v. Chicago, R. I. & P. Ry. 
Co., 182 Fed. 685. But that was not its 
only remedy. Under section 15 (6) it was 


entitled to invoke the jurisdiction of the | 


Commission. (Note No. 5.) 


It could obviously have applied to 
the Commission to have the agreed divi- 


sions increased; and, likewise, it was en- | 


titled. to apply to secure a determination 
that the agreed division shall be main- 
tained. 


erty to decline to exercise its jurisdiction. 


Paragraph 6 imposed upon it the obliga- | 


tion to act upon the complaint. Compare 
New England Divisions Case, 261 U. S. 
184; United States v. Abilene & Southern 
Ry. Co., 265 U. S. 274. The Commission’s 
finding that the Alton’s divisions were 
“not unjust, unreasonable or otherwise 
unlawful,” and the refusal of reliei, had 
the effect of reducing the divisions which 
had been fixed by agreement of the par- 
ties and to which, but for the Commis- 
sion’s action, the Alton would have con- 
tinued to be iegally entitled. 

Second. The jurisdiction of courts to 
review orders of the Commission is not 
dependent upon the form in which the 
order is couched. If the eastern carriers 
had applied to the Commission for a 
change in the divisions fixed by agree- 
ment, and the Commission had authorized 
aivisions precisely like those which they 
are now imposing upon the Alton by their 
unauthorized action, the order would have 


been affirmative in form and would ob- | 


viously have been subject to attack by 
the Alton in a suit in the Federal eourt. 
By their unauthorized action the con- 
necting «arriers forced the Alton to be- 
come the moving party before the Com- 
mission, with the result that the Com- 
mission’s approval of the divisions ef- 
fected by them was expressed in the form 
of a refusal to interfere. This result of 


Note No. 5.—In its complaint to the Com- 
mission, the Alton charged that the divisions 
allotted to it were unjust and unreasonable 
and in violation of the Interstate Commerce 
Act, as amended. The Commission has held 
that it has no authority to enforce agree- 
ments {or divisions, apart from a showing of 
such violation of the act. Laona & Northern 
R. R. Co. v. Minneapolis, St. P. & S. Ste. M. 
Ry. Co., 52 I. C. C. 7; compare Morgantown & 
Wheeling Ry. Co. v. Pennsylvania R. R. Co., 
63 I. C. C. 197. Section 208 (b) of Transporta- 
tion Act, 1920, provides: ‘All divisions of joint 
rates, fares, or charges, which on Feb. 29, 
1920, are in effect between the lines of car- 
riers subject to the Interstate Commerce Act, 
shall continue in force and effect until there- 
after changed by material agreement between 
the interested carriers or by State or Federal 
authorities, respectively.” The purpose of 
this provision, as stated by Chairman Esch 
of the House Committee on Interstate and 


Foreign Commerce, was to prevent rates and | 


divisions from reverting, ipso facto, upon ter- 
mination of Federal control, to their pre- 
control status. See H. R. No. 456, 66th Cong. 
ist Sess., p. 12; 58 Cong. Rec., p. 8314. The 
Commission has held that this provision did 
not confer authority upon it to enforce agree- 
ments for divisions. Hampton® & Branchville 
R. R. Co. v. Atlantic Coast Line R. R. Co., 
88 I. C. C. 77, 8&4, 


A 


| Here the Alton, 
| existing agreement for divisions, 
| secure a measure of 


The Commission was not at lib- | 


| sented 
| judicial review of the Commission's orders. 


| reasonableness. 
| rectness of the legal principles adopted by 
| the Commission as a basis for reaching a 


SUPREME COURT DECISIONS 


| the alignment of parties does not endow 


the Commission’s order 
from judicial review. 
An order of the Commission whiclf de- 


with immunity 


nies relief in part, or which dismisses the | 
complaini, may be reviewed by a court. | 
| Intermountain Rate Cases, 234 U. S. 476, 
| 490; United States v. New River, Co., 265 


U. S. 533, 539-541. To annul the order 
‘would not, as in Lehigh Valley R. R. Co. 
v. United States, 243 U. S. 412, merely 


| leave unchanged the very situation which 


the Commission’s ordér refused to alter. 
by virtue of the pre- 
would 
protection simply 


from Ahe annulment of the order. To 


take jurisdiction would not be tantamount | 


to usurpation by the court of the func- 
tions of the Commission. The court is 
not called upon here, as it was in Manu- 
facturers’ Ry. Co. v. United States, 246 
U. S. 457, 483, and Standard Oil Co. v. 


United States, 283 U. S. 235, 241, to af- | ‘ S f 
| what is sought to be enjoined is not an 


ford relief which the Commission, in the 
exercise of its powers, had found that the 


complainant was not entitled to receive. | : su 
| sound. The action of the Commission 
| presents 


(Note No. 6.) 

The court is not asked to prescribe rea- 
sonable divisions, or to direct that they 
be prescribed by the Commission. (Note 
No. 7.) The court is asked to find that the 
Commission denied the Alton a constitu- 
tional right as a result of acting upon 
erroneous principles of law, and therefore 
to enjoin that part of the order. 

The determination of the questions pre- 
is properly within the scope of 


The questions are not the corectness of 
its conclusion as to the reasonableness of 
the division$, or the correctness of its find- 
ings as to any of the factors which’ the 
Act directs it to consider in determining 
The question is the cor- 


conclusion from its findings. The Com- 


in question were not of importance to the 


| public, and since the Alton was in sub- 
| stance an intermediate, not an originating 


carrier, it might be denied a compensa- 


Note No. 6—Compare also Procter & Gamble 
Co. v. United States. 225 U. S. 282. in which 
the petition in the Commerce Court included 
a prayer that the defendant railroads be en- 
joined- from collecting demurrage charges on 
the complainant's tank cars while on its own 
tracks—the relief which the Commission had 
refused to grant. 

After the decision in the Procter & Gamble 
case, 11 casts pending in the Commerce Court 
were dismissed by it for want of jurisdiction. 
In five of these the Commission had refused 
to award reparation; in three it had refused 
to order the establishment of through routes 
and joint rates; in one it had refused both 
an award of reparation and the establishment 


of through routes and joint rates; in one ae | 
the | 


hac dismissed a complaint challenging 
lawfulness of rates; and in one it had dis- 
missed a complaint attacking an advanced 
rate as unreasonable. 
Rep. I. C. C., pp. 34, 202-205. 


The Commission thus understood the im- 


port of the Procter & Gamble decision: “Its | yw" Ry. Co. v. 


{this Court’s| conclusion was that upon the 
plain reading of that statute the jurisdiction 


of the court was confined to restraining the | 
the Commission | 
and that it possessed no affirmative authority | 


operation of the orders of 


to enforce the administrative provisions of 
that act. * * * The central thought to be 


gathered from this exposition of. the law seems | 


to be that the administrative judgment of 
the Commission, as expressed by its orders, 
cannot be reviewed by the courts, in so far 
as they are within its delegated ‘authority, 
not confiscatory, and not palpably arbitrary 
and unreasonable.” ‘d., pp. 24, 27. 


| the defendant carriers. 


| line’ 


: | damage which 
mission reasoned that since the particular | 


| transportation services of the Alton here 


| Gamble Co. v. 
See Twenty-sixth Ann. | 
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tory share of the existing joint rates with 
Whether the “im- 
portance to the public of the transporta- 
tion services of such cariers,” as specified 
in the Act, means the importance of the 
particular services in question, and whether 


| @ carrier not participating in joint rates 


with 


’ 


inbound roads is an “intermediate 
within the meaning of the section 
dealing with divisions, are questions upon 
which a court may properly pass. So too 
is the more fundamental question whether, 
assuming the Commission was correct in 
its construction of the Act, it i:ollows that 
a noncompensatory share of existing joint 
rates may be imposed. Upon these ques- 
tions the Alton was entitled to invoke 
the judgment of the court. Compare 
Southern Ry. Co. v. St. Louis Hay Co., 
214 U. S. 297, 301; Southern Pacific Co. v. 
Interstate Commerce Commission, 219 U. 
S. 433, 449. 

Third. The defendants contend that 


“order” within the meaning of the Urgent 
Deficiencies Act. That contention is un- 


none of the _ characteristics 
which have led this Court in other cases 
to hold that there was want of jurisdiction. 
It is part of an order, compare United 
States v. Atlanta, B. & C. R. R. 282, U. S. 
522, 527; and the order is final, not tenta- 
tive. Compare Delaware & Hudson Co. v. 
United States, 266 U. S. 438, 448. It was 
entered as the result of a formal contrb- 
versy, not a project of the Commission, 
compare United States v. Los Angeles & 
Salt Lake R. R. Co., 273 U. S. 299; and it 
marked the disposition of the controversy, 
not a preliminary stage. Compare United 
States v. Illinois Central R. R. Co., 244 U. 
S. 82. (Note No. 2.) The suit to enjoin 
the order is not premature. Compare Pied- 
mont & Northern Ry. v. United States, 
280 U. S. 469. It subjects the Alton to 
is substantial, immediate 
and irreparable. If the order is allowed to 
stand, and the eastern carriers continue to 
retain their present share of the joint 
rates, the Alton’s only redress will be a 
subsequent complaint before the Commis- 
sion. Even if the Commission should then 
decide that the existing divisions are un- 
reasonable, it might be powerless to award 
reparation for the period from the entry of 
the present order. . Brimestone R. R. Co. 
v. United States, 276 U. S. 104, 121. 

The decree of the district court dismi$s- 
ing the bill for want of jurisdiction is re- 
versed, and the cause remanded to it for 
further proceedings. 

Reversed. 


Note No. 7.—Compare Hooker v. Knapp, 225 
U. S. 302. in which a mandatory injunction 
was asked requiring the Commission to annul 
its order and reopen the case. The bill was 
dismissed on the authority of Procter & 
United States, 225 U. S. 282. 
Compare also, Interstate Commerce Commis- 
sion v. Waste Merchants Association, 260 
U. 8. 32. 

Note No. 8.—Compare also, New York, O. & 
United States, 14 F. (2d) 850, 
affirmed per curiam 273 U. S. 652. 
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Journal and Calendar 
Of the Supreme Court 
Of the United States 


Dec. 5, 1932 
Present: The Chief Justice, Mr. Justice 
Van Devanter, Mr. Justice McReynolds, 


Mr. Justice Brandeis, Mr. Justice Suther- 
land, Mr. Justice Butler, Mr. Justice Stone, 
Mr. Justice Roberts, and Mr. Justice Car- 
doze. 

James Elden McFarland, of Los Angeles, 
Calif.; R. Stanley Anderson, of Chicago, 
Tll.; Charles A. Trageser, of Baltimore, 
Md.; George Frederick Flentje Jr., of Bal- 
timore, Md.; George F. Mulligan, of Chi- 
cago, Ill.; Eugene A. Drumm, of New York 
City; James N. Saye, of Longview, Tex.; 
W. Marshall Purvis, of Hot Springs, Ark.; 
Benjamin Segal and Sam S. Kroman, of 
Minneapolis, Minn.; Maurice Cheek, of 
Austin, Tex.; James E. Kinnison, of Can- 


ton, Ohio; Earl C. Shively, of Columbus, | 
| Dalzell 


Ohio, and Fred M. Wylie, of Madison, Wis., 
were admitted to practice. 


No. 40. Bernard L. Shapiro, petitioner, v. 
Horace B. Wilgus and David Bachman, Re- 
ceivers of Miller Robinson Company. On writ 
of certiorari to the United States Circuit 
Court of Appeals for the Third Circuit. De- 
cree reversed with costs, and cause remanded 
to. the District Court of the United States 
for the Eastern District of Pennsylvania for 
further proceedings in conformity with the 
opinion of this court. Opinion by Mr. Jus- 
tice Cardozo. 

No. 53. Great Northern 
petitioner, v. Sunburst Oil & Refining Com- 
pany. On writ of certiorari to the Supreme 
Court of the State of Montana. Judgment 
affirmed with costs. Opmion by Mr. Justice 
Cardozo. 


No. 12. Rafael Cortes, as 
the Goods, Chattels, and Credits of Victor 
Manuel Santiago, Deceased, petitioner, v. Bal- 
timore Insular Line, Inc. On writ of certio- 
Tari to the United States Circuit Court of 
Appeals for the Second Circuit. Decree re- 
versed with costs, and cause remanded to the 
said Circuit Court of Appeals for further pro- 
ceedings in conformity with the opinion of 
this Court. Opinion by Mr. Justice Cardozo. 

No. 110. Alberto Costanzo. petitioner, v. Anna 
C. M. Tillinghast, United States Commissioner 
of Immigration. On writ of certiorari to the 
United States Circuit Court of Appeals for 
the First Circuit Decree affirmed, and cause 
remanded to the District Court of the United 
States for the District of Massachusets. Opin- 
ion by Mr. Justice Roberts. 

No. 627, October Term, 1931. 
Perter, Auditor, etc., appellant,, v. Investors 
Syndicate, a Corporation Appeal from the 
District Court of the United States for the 
District of Montana (On rehearing.) Decree 
reaffirmed. Opinion by Mr. Justice Roberts 

No. 80. Murphy Oil Company, petitioner, 
David Burnet, Commissioner of Internal Reve- 
nue. On writ of certiorari to the United States 
Circuit Court of Appeals for the Ninth Cir- 
cuit. Judgment affirmed, and cause remanded 
to said Circuit Court of Appeals. Opinion 
by Mr. Justice Stone : 


No. 104 Bankers Pocahontas Coal Company, 
petitioner, v, Commissioner of Internal Reve- 
nue. On writ of certiorari to the United 
States Circuit Court of Appeals for the Fourth 
Circuit. Judgment affirmed, end cause re- 
manded to the said Circuit Court of Appeals, 
Opinion by Mr. Justice Stone. 

No. 105. D. J. F. Strother, 
Commissioner of Internal 
of certiorari to the United States Circuit 
Court of Appeals for the Fourth Circuit. 
Judgment affirmed, and cause remanded to 
the said Circuit Court of Appeals. Opinion 
by Mr. Justice Stone. 

No. 9. Luther H. Reichelderfer, 
Crosby, and John C. Gotwals, Commissioners 
of the District of Columbia, petitioners, v. 
Henry I. Quinn, George J. Mueller Jr., Henry 
Orth Jr., et al. On writ of certiorari to the | 
Court of Appeals of the District of Columbia. | 


Railway Company, 


George P. 


petitioner, v, 
Revenue. On writ 


Herbert B. 


Port of New York, petitioner, v. 


| the Second. Circuit. 


| formity with the opinion of this court. 


| Inc., 


| ion by Mr. Justice Butler. 


Administrator of | 


Decree reversed with costs, and cause re- | 


manded to the said Court of Appeals for fur- 

ther proceedings in conformity with the opin- 
’ 

ion of this court. Opinion by Mr. Justice 


| Stone. 


No. 42. Philip Elting, Collector of Customs, 
North Ger- 
man Lloyd. On writ of certiorari to the 
United States Circuit Court of Appeals for 


SUPREME COURT DECISIONS 


| James J. Hume. 


Judgment reversed, and [{ 


cause remanded to the District Court of the | 


United States for the Southern District of 
New York, for further proceedings in 
Opin- 
ion by Mr. Justice Stone. 

No. 48. Lloyd Sabaudo Societa Anonim. per 
Azioni, petitioner, v. Philip Elting, Collector 
ef Customs of the Port of New York. On 
writ of certiorari to the United States Circuit 
Court of Appeals for 
Judgment reversed in part and affirmed in 


con- | 


December 6, 1932 


No. 519. Sara W. Mahan, as Secretary of 
State of the State of Kentucky, appellant, v. 
Appeal from the District 
Court of the United States for the Eastern 
District of Kentucky. Per curiam: Decree Pe- 
versed and cause remanded with directions 
to dismiss the bill of complaint, Brownlow 
v. Schwartz, 261 U. S. 216; Wood v. Broom, 
287 U. S. ——. o 


The Chief Justice said: 

“The other orders of the court appear up 
the list certified by the Chief Justice and fil: 
with the clerk and will not be announc 


| orally.” 


No. 304. .The People of the State of Ne 
York, petitioner, v. Irving Trust Compan 
as Trustee in Bankruptcy, etc. Motion 


| advance denied. 


the Second Circuit. | 


part and cause remanded to the District Court | 


of the United States for the Southern District 


of New York for further proceeding in con- | 


formity with the opinion of this court. Opin- 


| ion by Mr. Justice Stone. 


No. 33. Advance-Rumely Thresher Company, 
appellant, v. A. M. Jackson. Appeal 
from the Supreme Court of the State of North 
Dakota. Judgment affirmed with costs. 
Mr. 


and Mr. Justice Cardozo concur in the result. 


No. 38. Sun Oil Company, petitioner, v. 
Towing Company, Inc. On writ of 
certiorari to the United States Circuit Court 
of Appeals for the Second Circuit. Decree 
affirmed with costs, and cause remanded to 
the District Court of the United States for 
the Southern District of New York. Opinion 
by Mr. Justice Butler. 


No. 51. Detroit International 
pany, appellant, v. Corporation Tax Appeal 
Board of the State of Michigan. Appeal from 
the Supreme Court of the State of Michigan. 
Judgment affirmed with costs. Opinion by 
Mr. Justice Butler. 

No. 19, Original. Ex parte: The United 
States. petitioner. On petition for writ of 
mandamus. Rule made absolute. Opinion 
by Mr. Justice Sutherland. ” 

No. 326. J. H. Stephenson, W. S. Finnegan, 
P. E. Arnett et al., appellants, v. T. Binford. 
O'Brien Stevens, R. J. Martin et al. Appeal 
from the District Court of the United States 
for the Southern District of Texas. Decree 
affirmed with costs. Opinion by Mr. Justice 
Sutherland. Mr. Justice Butler dissents. 


No. 81. The Alton Railroad Company, appel- 
lant, v. The United States of America, Inter- 
state Comimerce Commission, Baltimore & 
Ohio Railroad Company et al. Appeal from 
the District Court of*the United States for 
the Northern District of Illinois. Decree re- 
versed, and cause remanded to the said Dis- 
trict Court for further proceedings in con- 
formity with the opinion of this Court. Opin- 
inon by Mr. Justice Prandeis. 

No. 90. Anna S. Bainbridge, petitioner, v. 
Merchants & Miners Transportation Company. 
On writ of certiorari to the Supreme Court 
of the State of Pennsylvania. Judgment re- 
versed with costs, and cause remanded to the 
said Supreme Court for further proceedings 
not inconsistent with the opinion of this 
Court Opinion by Mr. Justice Sutherland. 


No. 31. J. H. Gwinn, Beneficiary of the Es- 
tate of M. A. Gwinn, deceased, petitioner, v. 
Commissioner of Internal Revenue. On writ 
of certiorari to the United States Circuit Court 
of Appeals for the Ninth Circuit. Judgment 
affirmed, and cause remanded to the said 
Circuit Court of Appeals. Opinion by Mr. 
Justice McReynolds. 


No. 55. Cesaro Sgro, petitioner, v. The United 
States of America. On writ of certiorari to 
the United States Circuit Court of Appeals 
for the Second Circuit. Judgment reversed, 
and cause remanded to the District Court of 
the United States for the 


Bridge Com- 


Northern District | 


of New York for further proceedings in con- | 


formity with the opinion of this Court. 
ion by Mr Chief Justice Hughes Mr. Justice 
Stone and Mr. Justice Cardozo dissent. 
rate opinion by Mr. Justice McReynolds. 

No. 378. Jimmie Burns, petitioner, v. 
United States of America. On writ of 
tiorari to the United States Circuit Court of 
Appeals for the Ninth Circuit. Judgment af- 


firmed, and cause remanded to the District 
Court of the 


District of California. 
Justice Hughes. 

The Chief Justice announced the following 
order of the court: 


The 


Opinion by Mr. Chief 


Opin- | 
Sepa- 


cer- | 


United States for the Southern | 


Opin- | 
Justice Stone | 


No. 516. J. T. Roberts, appellant, v. Ricl 
land Irrigation District et al., etc. Furth 
consideration of the question of the juri 
diction of this court is postponed to the hea 
ing of the case on the merits. 


No. 191. The United States of America, p 
titioner, v. Clarence P. Arzner. Leave grante 
respondent to proceed in forma pauperis. 


No. 138. Joseph F. Miller, petitioner, v. / 
C. Aderhold, Warden. etc. Petition for wr! 
of certiorari to the United States Circu: 
Court of Appeals for the Fifth Circuit grante 
and case assigned for argument on Monday) 
Jan. 9 next. The motion to admit petitione 
to bail is denied. Dean G. Acheson, Esquirt 
of Washington, D. C., a member of the Ba 
of this court is appointed by the court t 
serve as counsel for the petitioner. 

No. 475. David Burnet, Commissioner of In 
ternal Revenue, petitioner, v. S. & L. Build 
ing Corporation. Petition for writ of certio 
rari to the United States Circuit Court of Ap 
peals for the Second Circuit granted. 

No. 469. Vancouver Steamship Company 
Inc., petitioner, v. Theresa Rice, Administra- 
trix of the Estate of Vincent Catino, deceased 
Petition for writ of certiorari to the Unitec 
State Circuit Court of Appeals for the Nintl 
Circuit granted. 

No. 476. D. B. Heiner, Collector of Interna 
Revenue for the Twenty-third District of Penn- 
sylvania. petitioner, v. Diamond Alkali Co.; 

No. 477. D. B. Heiner, Collector of Internai 
Revenue for the Twenty-third District of 
Pennsylvania, petitioner, v. Diamond Alkali 
Co.; and 

No. 478. C. G. Lewellyn, Formerly Collector, 
etc., petitioner, v. Diamond Alkali Company. 
Petition for writs of certiorari to the United 
States Circuit Court of Appeals for the Third 
Circuit granted. 

No. 492. The People of Porto Rico, peti- 
tioner, v. Russell & Co., etc., et al. Petition 
for writ of certiorari to the United States 
Circuit Court of Appeals for the First Cir- 
cuit granted. 

No. 496. David Burnet, Commissioner of In- 
ternal Revenue, petitioner, v. Ernest Brooks 
et al. Petition for writ of certiorari to the 
United States Circuit Court of Appeals for 
the Second Circuit granted. 

No. 513. George Weems Williams, Receiver, 
etc., petifioner, v. Mayor and City Council of 
Baltimore; and 

No. 514. George Weems Williams, 
etc., petitioner, v. Mayor, Counselor and Al- 
dermen of the City of Annapolis. Petition 
for writs of certiorari to the United States 
Circuit Court of Appéals for the Fourth Cir- 
cuit granted 

No. 495. Ethel M. Dorrance et al., etc., 
petitioners, v. The Commonwealth of Penn- 
sylvania. Petition for writ of certiorari to 
the Supreme Court of the State of Pennsyl- 
vania denied upon the ground that the Fed- 
eral question was not properly presented to, 
and was not passed upon by, the Supreme 
Court of Pennsylve7iia. 

No. 459. The People of the State of Cali- 
fornia, petitioner, v. General Motors Ac- 
ceptance Corporation. Petition for writ ce 
certiorari to the Supreme Court of the Stz 
of California denied. 

No. 463. John A. McCoy et al., petitione 
v. Arkansas Natural Gas Company. Petit: 
for writ of certiorari to the Supreme Cou 
of the State of Louisiana denied. 

No, 464. Fred D. Townsend, Receiver fc 
Gulf & Atlantic Insurance Company, pet 
tioner, v. South Carolina Insurance Com 
pany, et al. Petition for writ of certiora 
to the Supreme Court of the State of Sout 
Carolina denied 

No. 467. Schloss Bros. & Co., Inc., pet 
tioner, v. Monongahela National Bank et 
Petition for writ of certiorari to the Unit 
States Circuit Court of Appeals for the Thi 
Circuit denied. 

No. 471. Sidney Blumenthal, 


Receiver, 


pettioner, 
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Commissioner of Internal Revenue; and 

No. 472. 
Commissioner of Internal Revenue. ! Petition 
for writs of certiorari to the United States 


—— of Appeals for the Second Circuit de- 
nied. 


No. 474. Eastern Transportation Company, 
petitioner v. Northern Barge Corporation et 
al. Petition for writ of certiorari to the 
United States Circuit Court of Appeals for 
the Second Circuit denied. 


No. 484. Felix E. Fricke, Administrator of 
the Estate of Louis E. Riddle, deceased, peti- 
tioner, v. General Accident Fire & Life As- 
surance Corporation, Ltd. 
of certiorari to the United States Circuit 


co of Appeals for the Eighth Circuit de- 
nied. 


No. 488. William Webber et al., petitioners, 
v. New York Life Insurance Company. Peti- 
tion for writ of certiorari to the United 
States Circuit Court of Appeals fur the First 
Circuit denied. ; 


Sidney Blumenthal, petitioner, v. | 


| 


Petition for writ | 


No. 491. Hare & Chase, Inc., Reorganization | 
Company, petitioner, v. National Surety Com- 


pany. Petition for writ of certiorari to the 


United States Circuit Court of Appeals for | 


the Second Circuit denied. 


No. 498. Union Indemnity Company, peti- 
tioner, v. Thomas C. Hall. Petition for writ 
of certiorari to the United States Circuit 


Court of Appeals for the Eighth Circuit de- | 


nied. 


No. 402. Annie Littman, petitioner, v. Jo- 
seph A. Broderick, Superintendent of Banks 
of the State of New York. 
of certiorari to the Supreme Court of the 
State of New York, County of New York, de- 
nied. 


No. 465. Federal Trade Commission, peti- 
tioner, v. James S. Kirk & Company and 
Procter & Gamble Company. Petition for 
writ of certiorari to the United States Circuit 


Court of Appeals for the Seventh Circuit de- 
nied. 


No. 479. Diamond Alkali 
tioner, v. D. B. Heiner, Collector of Internal 
Revenue, etc. Petition for writs of certiorari 
to the United States Circuit Court of Appeals 
for the Third Cirguit denied. 


Company, peti- 


Petition for writ | 


| Bench warrants, 


No. 483. Marcus T. Lothrop and The Tintgen | 


Roller Bearing Company, 
Thomas E. Robertson. 


trict of Columbia denied. 


petitioners, ~ v. | 
Petition for writ of | 
certiorari to the Court of Appeals of the Dis- | 


No. 486. Helene M. Lafontan, petitioner, v, 


American Import & Export Company et al. 


Petition for writ of certiorari to the United | 


States Circuit Court of Appeals for the Sec- 
ond Circuit denied. 


No. 487. Mark Boasberg, petitioner, v. 
United States of America. 
of certiorari 
Court of Appeals for the Fifth Circuit denied. 

No. 489. Donald McMurray, petitioner, v, 
Marshall S. Reynolds, Individually and as 
Collector of Internal Revenue. Petition for 
writ of certiorari to the United States Circuit 
Court of Appeals for the Tenth Circuit denied. 

No. 493. Alonzo J. Docheney, petitioner, v. 
Pennsylvania Railroad Company. Petition for 
writ of certiorari to the United States Circuit 
Court of Appeals for the Third Circuit denied. 

No. Original. Ex parte: Adolph R. Mo- 
der et al., petitioners. Motion for leave to 
file petition for writ of mandamus and of 


The 
Petition for writ 


prohibition and for leave to proceed in forma | 
pauperis submitted by Mr. Jesse C. Duke for | 


the petitioners. 
No. 504. Appalachian Coals, Incorporated, et 


al., appellants, v. The United States of Amer- | 


ica. Motion to advance submitted by 
Horace Lamb for the appellants. 

In re Disbarment of William E. 
Return to rule to show cause pre- 


Mr. 


State of Wisconsin et al., 
complainants, v. The State of Illinois and 
Sanitary District of Chicago et al.; 

No. 8, Original. State of Michigan et al., 
complainants, v. The State of Illinois and 
Sanitary District of Chicago et al.; and 

No. 9, Original. State of New York et al., 
complainants, v. State of Illinois and Sani- 
tary District of Chicago et al. Three hours 
allowed for oral argument. Argument on the 
return to rule to show cause commenced by 
Mr. Henry N. Benson for the complainants; 
continued by Mr. Raymond T. Jackson 


to the United States Circuit | 


for | 


‘the complainants; and by Mr. Joseph B. Flem- | 


ing for the defendant, 
Chicago. 

Adjourned until Dec. 6 at 12 o'clock, when 
the day call will be: Nos. 5, Original (8, Orig- 
inal, and 9, Original), 335, 32, 58, 82, 128, 131, 
137, 141, -~ 234. 


Sanitary District of 
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This Topical Index Is a Cumulative Index | 
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at which opinions appear— 


Accounts, railroads, classification of collieries 
as nontransportation property, validity 


of order of Interstate Commerce Com- 


mission, 3. 
Aliens 
Deportation, limitations. 
Managing house of prostitution, deporta- 
tion for, 46. 
Seaman’s return from foreign 
new entry, 9. 


Penalty for bringing excludable aliens to 
United States. 


Judicial review of departmental action, 
conclusiveness of finding, constitution- 
ality of statute, 54. 

Reliance on visa, refund of penalty, 52. 

Appeal 

Assignment of error, insufficiency to 
_— of constitutionality of statute, 

Supersedeas, entry ol judgment on bond 
without notice to surety, 34. 

Arrest, bench warrant, issuance by Federal 
district judge, discretion, mandamus to 
compel issuance, 58. 

Attorneys, accused's right to benefi. of coun- 
sel, court's failure to make effective ap- 
pointment of counsel as denial of due 
process of law, 19. 

Bankruptcy, trustee’s suit to recover preferen- 
tial payments, action at law or suit in 
equity, 17. 

issuance by Federal district 

judge, mandamus to compel, 58. 

Blue sky law, revocation of license, jurisdic- 
tion of Federal court to enjoin enforce- 
ment of order, failure of licensee to ex- 
haust remedy in State court, validity of 


statute conferring administrative duties | 


on courts, 

Board of Tax Appeals, computation of, defi- 
ciency after determination on merits, 
consideration of new issues, 50. 

Bonds 

Federal income tax, bond to stay collection 
of additional taxes, Government's suit 
on, statute of limitations, 13. 

Supersedeas, entry of judgment on 
without notice to surety, 34. 

Bridges, State taxation of international bridge 
corporation, regulation of foreign com- 
merce in violation of commerce clause, 
53. 

Capital stock tax, State tax imposed on inter- 
national bridge corporation, violation of 
commerce clause, 53. 

Carriers, see Motor carriers, 
ping. 

Cities, see Municipal corporations, 

Collision, damages, loss of use of tug during 
period of repairs, spare boat doctrine, 
36. 


Congressional districts, validity of State Re- 


46. 


bond 


Railroads, Ship- 


districting Act, requirements of Federal | 


Act of 1911 as to compactness of terri- 
tory and equality of population, 25. 
Conspiracy, to violate Mann Act between man 

and woman consenting to transporta- 
tion, 10. 
Constitutional law 

Contracts, liberty of. 

Motor carriers, regulation of private con- 
tract carriers, 63. 

Warranty law invalidating agreement of 
buyer of certain kinds of machinery, 
waiving right to rc ind within reason- 
able time for unfitness, 49. 

Delegation of legislative power, Food and 
Drugs Act, misbranding, power of ad- 
ministrative department to make regu- 
lations permitting ~2asonable variations, 
16 

Departments of Government, empowering 
courts to exercise administrative pow- 
ers, remedy in State court against re- 
vocation of blue sky law license, 46. 

Due process of law, see Due process of law. 

Equal protection of laws, see Equal protec- 
tion of laws. 

Impairment of obligation of contracts, rail- 
road rates, reparations, payment prior 


| Contracts, 


voyage as | 


raise | 
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to State commission’s finding of unrea- 
sonableness, 42. 


Informing accused of nature and cause of 
accusation, Food and Drugs Act, mis- 
branding, provisions permitting reason- 
able variations, 16. 

Taking ef private property without compen- 
Sation, construction of fire station in 
park as affecting adjacent owners of 
residential property, 56. 


see specific titles, Constitutional 


law. 


ee a | Corporations, taxation. 
—Numerical references are to index pages | 


Capital stock tax, State tax imposed on in- 
ternational bridge corporation, violation 
of commerce clause, 53. 

Royalties as taxable income under Federal 
income tax law, 50. 

Courts 

See also Federal courts, stare decisis, 

preme Court of United States. 

Administrative duties, blue sky law, valid- 

ity, 46. 

| Criminal law 2 

See also specific crimes. 

Counsel, accused’s right to benefit of, 
court's failure to make effective appoint- 
ment of counsel as violation of due 
process clause, 19. 

Informing accused of nature and cause of 
accusation, Food and Drugs Act, mis- 
branding, proyisions permitting reason- 
able variations, 16. 

Probation, revocation, summary proceeding, 
notice to probationer, abuse of privi- 
lege of leaving jail for dental work as 
ground for revocation, 60. 

Damages, tug loss of use of, during period of 

| repairs, effect of overtime use of other 

tugs, spare boat doctrine, 36. 

Death, seaman from shipowner’s negligent 
failure to furnish medical care as death 
from personal injuries caused by negli- 
gence under Jones Act, 44 

Dedication, park, as affecting power to con- 
struct fire station in, 56. 

Delegation of legislative power, 
Drugs Act, misbranding, power of ad- 
ministrative department eb make regu- 
a permitting reasonable variations, 


Su- 


Food and 


Deportation of aliens, see Aliens. 

District of Columbia, parks, construction of 

| fire station in, 56. 

| Due process of law 

Aliens, penalty imposed for bringing exclud- 
able aliens to United States, conclusive. 
ness of departmental finding, 54. 

Counsel, right of accused to benefit of, 
court’s failure to make effective appoint- 
ment of counsel as denial of due proce 
ess, 19. 

Food and Drugs Act, misbranding, provi- 
cos permitting rea-onable variations, 
16. 

Judgment on supersedeas bond, entry with- 
out notice to surety, 34 

Motor carriers, State regulation of private 
contract carriers, 63. 

Railroads. 

Accounting classification, collieries as non- 
transportation property, validity of or- 
der of Interstate Commerce Commis- 
sion, 3. 

Rates, reparations, payment in accordance 
with approved schedule, prior to State 
commission's finding of un-:easonable- 
ness, 42. 

Sales, warranty law invalidating agreement 
of buyer of certain kinds of machinery, 
waiving right to rescind within reason- 
able time for unfitness, 49. 

Taking of private property for street im- 
provement without condemnation pro- 
ceeding, jurisdiction of Federal court to 
enjoin, 6. 

Taxation of one-half of property on death 
of one of two joint tenants, effect of 

| survivorship, 59. 

| Eminent domain, taking of property for street 

improvement without condemnation 
proceeding as violation of due process 
clause, jurisdiction of Federal court to 
enjoin, 6. 

| Equal protection of laws 

| Motor carriers, State regulation of private 

| contraet carriers, 63. 

Railroads, statutory presumption of negli- 
gence, 18. 

Sales, warranty law invalidating agreement 
‘of buyer of ceftain kinds of machinery 
waiving right to rescind within rea- 
sonable time for unfitness, 49. 

Equity, adequate remedy at law, bankrupt’s 
trustee’s suit to recover preferential pay- 
ments, 17. 

Execution, receivership assets, levy On prop- 
erty in possession of corporation’s re- 
ceivers to satisfy judgment against indl- 


. 
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had transferred assets to 
to obtain receivership, 41. 


vidual who 
corporation 
Federal courts 

Bench warrant, original jurisdiction of Su- 
preme* Court of United States to com- 
pel. Federal judge to issue, 58. 

Braue sky law, jurisdiction of court to en- 
join enforcement of order revoking li- 
cense, licensee’s failure to exhaust rem- 
edy in State court, 46 

Costs, bonds or deposits, exemption of sea- 
men, 53. 

Interstate Commerce Commission's order, 
negative form of order as affecting juris- 
diction, 67. 


Substantial Federal question, appropriation 
by city of private property for street 
improvement without condemnation 
proceedings as taking of property with- 
out due process of law, 6. 

Transfer from equity to law side 
time of application, 17 


Federal estate tax, joint tenants, taxation of 
one-half of property on death of one 
of two joint tenants, vesting of right 
to whole estate at time of creation of 
estate or death of joint tenant, 59. 


Federal income tax 

Bond to stay collection of additional taxes, 
Government’s suit on, statute of limita- 
tion, 13. 

Capital gains, oi] and gas lease, cash con- 
sideration received by fee Owner as gain 
from sale of capital assets, 5 

Deductions, depletion, cash bonus received 
by oil land lessor as return of capital, 
reasonable allowance, 47 

Deficiency, computation by Board 
Appeals after determination on 
consideration of new issues, 50 

Royalties received by corporation as lessor 

of coal land as taxable income as dis- 

tinguished from payments for capital 
assets, income of— 

Corporation, 50. 

Stockholder to whom royalties 
tributed as dividends, 50 
station, power to city to construct, in 
park, 56 

Food and Drugs Act, misbranding. provisions 
permitting reasonable variation, con- 
structiqn and validity of statute. 16. 

Foreign commerce, State regulation, taxation 
of international bridge corporation, 53 

Fourteenth Amendment, see Due process of 
law, Equal protection of laws. 

Fraudulent conveyances, solvent individual's 
organization of, and transfer of assets 
to, corporation to obtain Federal court 
receivership, 41. 

Full faith and credit, State court judgment 
in Federal court suit to restrain en- 
forcement for want of jurisdiction. 34 

Highways, use of, regulation of private con- 
tract carriers, validity of statute, 63 

Immigration, see Aliens 

Impairment of obligation of contracts, rail- 
road rates, reparations, payment accord- 
ing to approved schedule prior to State 
commission's finding of unreasonable- 
ness, 42 

Insurance, life insurance, 
copy of application 
statute, as affecting 
policy itself, 8 

Interstate Commerce Commission 
Accounting classification collier 

and operated by carrier for f 
as nontransportation property, 

Guaranteed income for period 
Federal control. conclusiveness 
mission's certificate as to amount due 

Lease of other dads, approvs! by Com- 
mission, validity of order. validity of 
statute authorizing approval in “public 
interest.” 11 

Negative form of order, jurisdiction of court 
divisions of joint rates, 67 

Rates. divisions of joint rates. negative form 
of order as affecting jurisdiction of 
court, 67. 

Valuation. mandamus to 
valuation of trackage 
rights, 29 

dntoxicating liquor, see Search and seizure 

Jonit tenancy, Federal estate tax, time of 
vesting of right to whole estate as sur- 
vivor, 59 

Judgments, see Res judicata 

Jury, right to trial by. bankrupt’s trustee's 
suit to recover preferential payments, 17. 

] approval by Interstate Com- 


of court, 


of Tax 
merits, 


are dis- 


Fire 


failure to delive? 
with policy, unde: 
defense based ov 


compel 
and 


pecific 


terminal 


Leases, railroads 
merce Commission, 11 
insurance, 
plication 
affecting 
self. 8 


Life failure 
with policy 


defense 


t8 deliver 
under 
based on 


copy of ap- 
Statute, as 
“olicy it- 


Mandamus 
Bench warrant, writ to compel Federal dis- 
udge to issue discretion of 


court, 58 
Interstate Commerce Commission's valua- 
tion of trackage and terminal rights, 29. 
Supreme Court of United States, original 
jurisdiction, 58. 

Mann Act, violation by woman consenting to 
transportation, conspiracy by man and 
woman to violate act, 10. 

Master and servant, see Seamen. 


Misbranding, construction and validity of 
provision of Federal Food and Drugs 
Act permitting reasonable variation, 16. 
Motor carriers, private contract carriers, va- 
didity of State regulations, 63. 
Municipal corporations 


Park, construction of fire station in. rights 


of adjacent residential property owners 
56 


Street improvement, taking of private prop- 
erty without condemnation proceeding 
as violation of due process clause, juris- 
diction of Federal court to enjoin, 6. 

Negligence 

Pilot of vessel in tow. towage company’s 
liability for negligence of, validity of 
pilotage clause, 51. 

Railroads. validity of statute creating pre- 
sumption, 18 

Shipowner, death due to failure to furnish 
sick seaman medical care as death from 
“personal injuries’’ caused by negli- 
gence, liability under Jones Act, 44 

Negroes, court's failure to make effective ap- 
pointment of counsel for nonresident 
Negroes charged with rape as denial of 
due process of law, 19 

Oil and gas, leases, Federal 

Cash bonus received by 
capital in computing depletion deduc- 
tion, reasonable allowance, 47 

Cash consideration received by fe owner as 
gain from sale of capital assets, 5 

Parks, power of city to construct fire station 
1 18) 

Penalties, nging excludable aliens to United 
States, see Aliens. 

Pilots, validity of pilotage clause, 51 

Police power 

Motor 
tract car 

Sales 


income tax 
lessor as return of 


towage 


r regulation of private 
lers, 63 
warranty law giving buyer of certain 
kinds of machinery reasonable time for 
rescission for unfitness, 49. 
Presumptions, negligence of railroad, validity 
of statute under equal protection clause, 
18 
Probation, revocation, summary proceedings, 
notice to probationer, abuse of privilege 
of leaving jail for dental work as ground 
for revocation, 60 
Prostitution 
Deportation of alien for managing house of 
limitations, 46 
Act, violation by 
an's consent to 
cured by man, 10 
Public policy, law giving buyer of 
ki of machinery reasonable 
rescission for unfitness, 49 
Railroads 
Accounting classification, 
ope ed for fuel 
portation 


con- 


woman, effect of 
transportation pro- 


certain 


time for 


owned 
non- 


collieries 
supply as 
property, 3 
lusiveness of Interstate 
ission’s certificate as to 
income. right of Govern- 
alleged overpay! .s 
lroads, approval by Inter- 
Commission, 11 
statute 
gence, 18 


Ope 
sumpti 

Rates 
Joint rates. dit 
terstate 
negative 
court's juri 
Reparations 
mission’s 


) 
42 


creating pre- 


established by In- 
Commerce Commission's order 
form of order as affecting 
diction. 67 

payment prior to State com- 
finding of unreasonableness 


isions 


tate Commerce Comm 
to compel specific 
and terminal 


Valuation by Inter 
sion, mandamu 
ation of trackage 
29 


rights 


Rates 
Motor carriers, power of State to regulate 
rates of private contract carriers, 63. 

Railroads, see Railroads - 
Reapportionment, congressional districts. va- 
lidity of State Redistricting Act. 25 
Receivers, solvent individual's organization of, 

and transfer of assets to, corporation to 
ain receivership, right of individual's 
idgment creditor to levy on property 

in hands of recivers, 41 

Res judicata 

Federa income tax, decision in action 
a nst collector, conclusiveness in ac- 
tion again Commissioner of Internal 
Revenue, 50 
State court order 


denying motion to vacate 
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judgment as res judicata in Federal 
court’ suit to enjoin enforcement of 
judgment, 34. 

Sales, warranty law invalidating agreement of 
buyer of certain kinds of machinery 
waiving right to rescind within reason- 
able time for unfitness, validity, 49. 

Seamen 

Aliens, deportation, limitations, return from 
foreign voyage as new entry, 9. 

Costs, exemption from requirement of bond 
or deposit, certiorari in Supreme Court, 
action under Jones Act as suit to “en- 
force laws made for their health and 
safety,”’ 53. 

Death of, caused by shipowner’s negligent 
failure to furnish medical care as death 
from personal injury, liability for death 
under Jones Act, 44. 

Injuries. venue. application of provisions 
of Jones Act to State court actions, 53. 

Search and seizure, warrants 

Dwelling, sufficiency of affidavit to show 
probable cause, 7. , 

Execution, failure to execute within 10 days, 
extension of time by redating war- 
rant, 62. 

Shipping, see Aliens, Seamen, Towage 

Special assessments, park, as affecting power 
to construct fire station in, 56. 

Stare decisis, railroad rates, reparations, pay- 
ment prior to State commission’s find- 
ing of unreasonableness, effect of prior 
decision construing statute, 42. 

States, congressional districts, validity of Re- 
districting Act, 25. 

Statutes 

See also Constitutional law; specific titles. 

Construction 

Administrative interpretation, 46. 

Punctuation, 16. 

Syntax, rules of, 46. 

Indefiniteness. 

Food and Drugs Act, provision permitting 
reasonable variations, 16. 

Interstate Commerce Act, authority of 
Commission to approve lease of other 
railroads in “public interest,’’ 11. 

Statutes of limitation 

Deportation of aliens, see Aliens 

Federal income tax, Government's suit on 
bond to stay collection of taxes, 13. 

Supersedeas, entry of judgment on = bond 
without notice to surety, 34. 

Supreme Court 

Appeal. from State court, substantial Fed- 
eral question, validity, under equal pro- 

* tection clause, of statute creating pre- 
sumption of negligence on part of rail- 
road, 18. 

Certiorari, dismissal for delay in presenting 
Federal question, 34 

Original jurisdiction, mandamus, to compel 
district judge to issue bench warrant, 19 
Orig 

Taxation, see Capital stock tax, Federal estate 
tax, Federal income tax. 

Towage 

Damage for injuries to tug, spare boat doc- 
trine, effect of overtime use of other 
tugs. 36 

Negligence of pilot, towage company’s liabil- 
ity for, pilotage clause of previous writ- 
ten contracts as part of oral contract, 
validity of clause, 51. 

United States, recovery of 
ment of guaranteed 
road, 1 

Urgent Deficiencies Act, 
tion of breach by 
stockholder of 


alleged overpay- 
income to rail- 


right to raise ques- 

railroad as majority 

other road of fiduciary 
relationship to minority stockholder in 
suit to set aside order of Interstate 
Commerce Commission, 11 

Venue, seaman’s action for injuries, applica- 
tion of venue provisions of Jones Act 
to State court actions, 53. 

Warrants, see Search and seizure. 

Zoning, fire station, construction in park, 56. 





